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RULES  AND  REGULATIONS 


[ 4910-22  ] 

Title  49 — Transportation 

CHAPTER  III— FEDERAL  HIGHWAY  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

SUBCHAPTER  B— FEDERAL  MOTOR  CARRIER 
SAFETY  REGULATIONS 

[Arndt.  No.  77-2] 

DELETION  OF  TWO  INTERPRETATIONS 

AGENCY :  Federal  Highway  Administra¬ 
tion. 

ACTION;  Amendment. 

SUMMARY;  This  rule  deletes  Interpre¬ 
tations  No.  70-1  and  No.  71-4,  from  Ap¬ 
pendix  A  to  Subchapter  B  of  Chapter 
III  in  Title  49  of  the  Federal  Motor  Car¬ 
rier  Safety  Regulations  (FMCSR)  49 
CFR  390-397.  These  interpretations  are 
presently  part  of  a  separate  document 
printed  in  the  F’ederal  Register  con¬ 
taining  significant  interpretations  of  the 
FMCSR.  Because  of  frequent  changes, 
these  interpretations  will  not  be  pub¬ 
lished  in  the  Code  of  Federal  Regulations. 

EFFECTIVE  DATE;  November  23,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Principal  Program  Contact,  Gerald  J. 
Davis,  Chief,  Driver  Requirements 
Branch,  Regulations  Division,  Bureau 
of  Motor  Carrier  Safety,  Federal  High¬ 
way  Administration,  Department  of 
Transportation,  Washington,  D.C. 
20590,  202-426-9767. 

Principal  Law'yer,  Gerald  M.  Tierney, 
Attorney,  Motor  Carrier  and  Highway 
Safety  Law  Division,  Office  of  the 
Chief  Counsel,  Federal  Highway  Ad¬ 
ministration,  Department  of  Trans¬ 
portation,  Washington,  D.C.  20590, 
202-426-0834. 

SUPPLEMENTARY  INFORMATION; 

By  Notice  published  elsewhere  in  this 
Federal  Register,  revised  and  new  in¬ 
terpretations  of  Title  49  Code  of  Fed¬ 
eral  Regulations,  Parts  390  through  397, 
superseding  those  published  on  Octo¬ 
ber  31,  1975,  have  been  issued.  That  No¬ 
tice  also  includes  Interpretation  No.  70-1 
(Revised) ,  log  requirement  for  meal  stops 
and  other  routine  stops,  and  No.  71-4, 
Questions  and  Answers  on  Driver  Quali¬ 
fications,  now  contained  in  Appendix  A, 
to  the  Federal  Motor  Carrier  Safety  Reg¬ 
ulations  (FMCSR). 

This  amendment  will  delete  Interpre¬ 
tations  No.  70-1  (Revised)  and  No.  71-4 
from  Appendix  A  of  the  FMCSR. 

Appendix  A — Interpretations 

Accordingly,  Appendix  A  to  Subchap¬ 
ter  B  of  49  CFR  Chapter  III  is  amended 
as  follows; 

Interpretations  No.  70-1  (Revised  and 
No.  71-4  are  hereby  deleted) . 

Note. — This  Notice  dees  not  put  forth  a 
proposal  and  no  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB  Cir¬ 
cular  A-107  Is  required. 

(Sec.  204,  Interstate  Commerce  Act  (49  U.S.C. 
304);  Sec.  6,  Department  of  Transportation 


Act  (49  U.S.C.  1655):  delegation  of  author¬ 
ity  at  49  CFR  1.48  and  301.60,  respectively).) 

Issued  on  November  9,  1977. 

Robert  A.  Kaye, 
Director,  Bureau 
of  Motor  Carrier  Safety. 

( FR  Doc.77-33868  Filed  1 1-22-77; 8 : 45  am ) 


[4910-22] 

[Notice  No.  77-9] 

INTERPRETATIONS  OF  THE  FEDERAL 
MOTOR  CARRIER  SAFETY  REGULATIONS 

Revision  and  Deletion 

AGENCY;  Federal  Highway  Adminis¬ 
tration,  Department  of  Transportation. 

ACTION;  Notice  of  interpretations. 

SUMMARY;  This  Notice  presents  inter¬ 
pretations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSR).  It  in¬ 
cludes  new  interpretations,  and  revises 
many  of  those  issued  on  October  31, 1975. 

EFFECTIVE  DATE;  November  23,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Principal  Program  Contact,  Gerald  J. 
Davis,  Chief,  Driver  Requirements 
Branch,  Regulations  Division,  Bureau 
of  Motor  Carrier  Safety,  Federal  High¬ 
way  Administration,  Department  of 
Transportation,  Washington,  D.C. 
20590,  202-426-9767. 

Principal  Lawyer,  Gerald  M.  Tierney, 
Attorney,  Motor  Carrier  and  Highway 
Safety  Law  Division,  Office  of  the 
Chief  Counsel,  Federal  Highway  Ad¬ 
ministration,  Department  of  Trans¬ 
portation,  Washington,  D.C.  20590, 
202-426-0346. 

SUPPLEMENTARY  INFORMATION; 
In  compliance  with  the  Order  of  the 
United  States  District  Court  for  the  Dis¬ 
trict  of  Columbia  in  “National  Wildlife 
Federation  v.  Brinegar,”  Civil  Action  No. 
1269-73  (August  22,  1975),  the  material 
contained  in  the  Bureau  of  Motor  Carrier 
Safety  Operations  Manual  interpreting 
the  FMCSR  was  published  in  49  FR 
50671,  dated  October  31,  1975. 

This  Notice  contains  revised  and  new 
interpretations  of  Title  49  Code  of  Fed¬ 
eral  Regulations  (CFR),  Parts  390 
through  397,  superseding  those  published 
on  October  31,  1975;  except  for  Part 
393 — Parts  and  Accessories  Necessary  for 
Safe  Operations  and  Part  396 — Inspec¬ 
tion  and  Maintenance.  Interpretations 
of  Part  393  and  Part  396  will  be  revised 
at  a  later  date  and  have  been  assigned 
new  chapter  numbers  that  correspond 
with  the  Bureau  of  Motor  Carrier  Safety 
Operations  Manual.  F^rt  393  previously 
published  as  manual  chapter  VIH  has 
been  redesignated  manual  chapter  TV, 
and  Part  396  previously  published  as 
manual  chapter  XI  has  been  redesig¬ 
nated  manual  chapter  VII.  In  addition. 
Interpretation  No.  70-1  and  No.  71-4,  and 
Administrative  Ruling  No.  1,  revised  as 
of  April  1,  1972,  have  been  revised  and 
included  in  this  Notice. 


Upon  publication  of  this  Notice,  all 
interpretations  printed  on  October  31, 
1975,  except  those  pertaining  to  Parts 
393  and  396,  are  revoked.  These  interpre¬ 
tations  were  incorrectly  inserted  follow¬ 
ing  49  CFR  Chapter  IX  in  the  October 
1,  1976  volume  of  the  Code  of  Federal 
Regulations.  These  interpretations  that 
are  not  being  revoked,  designated  as 
manual  chapter  VIII  and  XI  which  ap¬ 
peared  in  49  CFR  Chapter  IX,  are  re¬ 
designated  as  manual  chapters  IV  and 
VII  respectively  and  are  deleted  from  the 
CFR  and  reissued  as  part  of  this  Notice. 
This  revocation  includes  previous  print¬ 
ings  of  Interpretation  No.  70-1  and  No. 
71-4,  and  Administrative  Ruling  No.  1, 
revised  as  of  April  1,  1972.  Appendix  A 
Interpretations,  of  the  FMCSR  is  being 
amended  by  a  separate  Notice  to  revoke 
Interpretation  No.  70-1  and  No.  71-4. 

These  new  and  revised  interpretations 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

Note. — This  Notice  does  not  put  forth  a 
proposal  and  no  Inflation  Impact  Statement 
under  Executive  Order  11821  and  OMB 
Circular  A-107  Is  required. 

(Sec.  204,  Interstate  Commerce  Act  (49  U.S.C 
304);  Sec.  6,  Department  of  Transportation 
Act  (49  U.S.C.  1655):  delegation  of  authority 
at  49  CFR  1.48  and  301.60,  respectively.) 

Issued  on  November  9, 1977. 

Robert  A.  Kaye, 

Director, 

Bureau  of  Motor  Carrier  Safety. 
Interpretations  Manual 
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1.  Applicability  of  Federal  Motor  Carrier 

Safety  Regulations ; 

a.  Interstate  or  Foreign  Commerce: 

b.  Commercial  Zone; 

c.  Hazardous  Materials; 

d.  Between  Commercial  Zones; 

e.  Intrastate  Operations. 

2.  Pickup  and  Delivery. 

3.  Exempt  Carriers. 

4.  Certificate  of  Exemption. 

5.  State  and  Local  Laws. 

6.  Observance  of  Driver  Regulations. 

7.  Passenger  Automobiles. 

8.  Ambulances. 

9.  Escort  Vehicles. 

10.  Plants  and  Terminals. 


FEDERAL  REGISTER,  VOL.  42,  NO.  226— WEDNESDAY,  NOVEMBER  23,  1977 


B 


RULES  AND  REGULATIONS  60079 


11.  Private  Property. 

12.  Empty  Vehicles. 

13.  Dromedaries. 

14.  Government  Vehicles. 

15.  Private  Carriage  by  Railroads. 

16.  Transportation  Within  a  Single  State. 

17.  School  Bus  Operations. 

18.  Driver  Mechanics. 

1.  Applicability  of  safety  regulations.  The 
Federal  Motor  Carrier  Safety  Regulations 
(FMCSR)  are  applicable  to  the  transporta¬ 
tion  of  property  and  passengers  (except  pri¬ 
vate  carriers  of  passengers)  in  Interstate  or 
foreign  commerce. 

la.  Interstate  or  foreign  commerce.  The 
term  “Interstate  Commerce”  means  com¬ 
merce  between  any  place  in  a  State  and  any 
place  in  another  State  whether  such  com¬ 
merce  moves  wholly  by  motor  vehicles  or 
partly  by  motor  vehicle  and  partly  by  rail, 
express,  or  water.  (For  complete  definition 
see  Section  203(a)  (10)  of  Motor  Carrier  Act 
49  U.S.C.  303(a)  (10).) 

The  term  "Foreign  Commerce”  means  com¬ 
merce  between  any  place  in  a  foreign  coun¬ 
try,  or  between  the  United  States  (U.S.)  and 
a  territory  or  possession  of  the  U.S.,  Insofar 
as  such  transportation  takes  place  within 
the  U.S.  It  also  includes  transportation  be¬ 
tween  places  in  a  foreign  country  or  coun¬ 
tries,  Insofar  as  such  transportation  takes 
place  within  the  U.S.  (See  Section  203(a) 
(11)  of  the  Motor  Carrier  Act.) 

The  intention  existing  at  the  time  the 
movement  starts  governs  and  fixes  the  char¬ 
acter  of  the  shipment,  provided  that  inten¬ 
tion  persists  throughout  the  movement.  A 
contract  carrier  within  Idaho  transporting 
between  mine  and  railhead  shipments  to  or 
from  out-of-state  points  with  no  through 
rate  or  billing  or  common  control,  etc.,  is 
held  operating  in  interstate  commerce.  Rush, 
17  M.C.C.  661.  See  also  the  discussion  of  in¬ 
tent  in  Crude  Talc,  44  M.C.C.  714;  Transway, 
Inc.  51  M.C.C.  263;  and  Petroleum  Products, 
71  M.C.C.  17. 

A  different  way  of  expressing  the  same 
idea  is  that  an  interstate  shipment  begins 
when  it  has  started  in  its  course  of  trans¬ 
portation  to  another  State  or  has  been  deliv¬ 
ered  to  a  carrier  for  such  transportation. 
It  ends  when  it  has  reached  the  ultimate 
destination  originally  intended  by  the  party 
who  controls  the  movement.  All  transporta¬ 
tion  which  is  a  step  in  that  movement  from 
its  beginning  to  its  end  Is  transportation 
in  Interstate  commerce.  Through  billing  is 
not  essential,  nor  an  arrangement  between 
the  carriers  for  through  transportation,  nor 
actual  physical  continuity  of  the  move¬ 
ment. 

lb.  Commercial  zones.  The  key  to  the  ap¬ 
plicability  of  the  FMCSR  is  found  in  §  390:33 
which  sets  forth  a  table  illustrating  exemp¬ 
tions  from  certain  parts  of  the  Regulations. 
These  exemptions  are  based  on  two  impor¬ 
tant  concepts. 

First,  the  vehicles  and  drivers  are  used 
wholly  within  a  municipality  or  commercial 
zone  thereof  as  defined  by  the  Interstate 
Commerce  Commission  (ICC).  Second,  there 
may  be  transportation  of  certain  quantities 
of  hazardous  materials. 

In  determining  whether  certain  parts  of 
the  FMCSR  are  applicable  or  not,  an  under¬ 
standing  of  the  general  formula  for  deter¬ 
mining  commercial  zones  is  necessary. 

A  mileage/population  formula  is  used  to 
determine  the  commercial  zone  of  any 
municipality  which  has  not  been  determined 
individually.  The  formula  is  defined  as 
follows : 

The  zone,  contemplated  by  Section  203(b) 
(8)  of  the  Interstate  Commerce  Act,  adja¬ 
cent  to  and  commercially  a  part  of  each 
municipality  in  the  U.S.,  except  those  the 


zones  of  which  have  been  individually  con¬ 
sidered  and  specifically  defined,  consists  of, 
and  Includes,  the  following: 

(1)  The  municipality  itself,  hereinafter 
called  the  base  municipality; 

(2)  All  municipalities  within  the  U.S. 
which  are  contiguous  to  the  base  municipal¬ 
ity; 

(3)  All  other  municipalities  within  the 
U.S.  and  all  unincorporated  areas  within  the 
U.S.  which  are  adjacent  to  the  base  munici¬ 
pality  as  follows: 

(i)  When  the  base  municipality  has  a 
population  less  than  2,500  all  unincorporated 
areas  within  2  miles  of  its  corporate  limits 
and  all  of  any  other  municipality  any  part 
of  which  is  within  2  miles  of  the  corporate 
limits  of  the  base  municipality, 

(ii)  When  the  base  municipality  has  a 
population  of  2,500,  but  less  than  25,000,  all 
unincorporated  areas  within  3  miles  of  its 
corporate  limits  and  all  of  any  other  munici¬ 
pality,  any  part  of  which  is  within  3  miles 
of  the  corporate  limits  of  the  base  munici¬ 
pality, 

(lii)  When  the  base  municipality  has  a 
population  of  25,000,  but  less  than  100,000, 
all  unincorporated  areas  within  4  miles  of 
its  corporate  limits  and  all  of  any  other  mu¬ 
nicipality,  any  part  of  which  is  within  4  miles 
of  the  corporate  limits  of  the  base  munici¬ 
pality,  and 

(iv)  When  the  base  municipality  has  a 
population  of  100,000  or  more,  all  unin¬ 
corporated  areas  within  5  miles  of  its  corpo¬ 
rate  limits  and  all  of  any  other  municipality, 
any  part  of  which  is  within  5  miles  of  the 
corporate  limits  of  the  base  municipality. 

(4)  All  municipalities  wholly  surrounded, 
or  so  surrounded  except  for  a  water  bound¬ 
ary,  by  the  base  municipality,  by  any  U.S. 
municipality  contiguous  thereto,  which  is  in¬ 
cluded  in  the  commercial  zone  of  such  base 
municipality  under  the  provisions  of  (3) 
above. 

(5)  Zones  determined  individually.  Com¬ 
mercial  zones  of  certain  cities  have  been  de¬ 
termined  individually.  Specific  definitions 
and  boundaries  of  the  commercial  zone  of 
these  cities  may  be  found  in  49  CFR  Part 
1048,  as  of  October  1, 1975. 

lc.  Hazardous  materials.  It  is  also  im¬ 
portant  to  emphasize  that  the  applicability 
of  the  Regulations,  with  respect  to  vehicles 
transporting  hazardous  materials,  is  not 
based  on  the  placarding  requirements  which 
were  changed  on  January  1,  1967,  to  require 
placards  on  vehicles  transporting  hazardous 
materials  weighing  1.000  pounds  or  more,  and 
in  certain  Instances,  requiring  placards  re¬ 
gardless  of  weight.  Simultaneously,  the  ap¬ 
plicability  chart  in  §  390.33  was  revised  to 
reflect  the  new  placarding  requirements.  This 
change  in  the  chart  provided  an  exemption 
from  the  Safety  Regulations,  (except  Parts 
394  and  395)  to  the  following  operations  con¬ 
ducted  wholly  within  a  commercial  zone. 

(1)  Vehicles  transporting  less  than  2,500 
pounds  gross  weight  of  one  such  article,  or 

(2)  Vehicles  transporting  less  than  5,000 
pounds  gross  weight  of  two  or  more  such 
articles. 

ld.  Between  commercial  zones.  (1)  In  Sec¬ 
tion  390.33,  a  table  sets  forth  the  applicabil¬ 
ity  of  the  various  parts.  The  applicability  is 
predicated  on  “vehicles  and  drivers  used 
wholly  within  a  municipality  •  ♦  *.”  The 
word  “used”  must  be  construed  to  mean 
“used  as  a  motor  vehicle.”  Vehicles  trans¬ 
ported  in  flatcar  service  or  on  vessels  are 
not  being  used  as  motor  vehicles,  but  are 
being  used  as  containers.  For  example,  in 
piggyback  operations,  the  transportation  be¬ 
tween  origin  and  destination  is  being  per¬ 
formed  by  the  railroad  and  not  by  a  motor 
carrier.  The  commodity  being  transported 
consists  of  the  trailer.  Thus,  the  trailer  is 


not  being  used  for  its  Intended  purpose, 
namely,  operation  on  the  highway,  but  is  be¬ 
ing  used  only  as  a  container.  The  trailer 
would,  therefore,  fall  within  the  exemption  as 
it  is  operated  only  on  the  highway  within  the 
origin  and  destination  commercial  zones. 

(2)  A  trailer  which  is  transported  by  a 
motor  carrier  from  one  commercial  zone  to 
another  would  be  subject  to  Part  393  while 
it  is  being  used  for  delivery  of  freight  or 
picking  up  freight  within  a  commercial  zone. 
However,  if  a  pickup  and  delivery  tractor  is 
attached  to  the  trailer,  the  tractor  would 
not  be  subject  to  Part  393  if  it  is  used  wholly 
within  a  commercial  zone  and  the  trailer 
would  be  subject  to  Part  393  if  it  is  not  used 
wholly  within  a  commercial  zone. 

le.  Intrastate  operations.  The  FMCSR  apply 
to  drivers  and  vehicles  used  in  the  intrastate 
transportation  of  hazardous  materials  when 
such  transportation  is  conducted  by  an  in¬ 
terstate  carrier.  The  hazardous  materials 
must  be  in  such  quantity  as  to  require  the 
vehicle  to  be  placarded  according  to  §  177.823. 

If  the  interstate  motor  carrier  is  a  corpora¬ 
tion,  the  FMCSR  also  apply  to  divisions  of 
the  corporation.  This  would  not  be  true  of 
wholly-owned  subsidiary  corporations  unless 
the  parent  corporation  management  exer¬ 
cises  control  of  the  day-to-day  management 
of  the  subsidiary. 

2.  Pickup  and  delivery — terminal  area. 
Motor  carriers  performing  pickup  and  de¬ 
livery  service,  whether  as  an  agent  or  under 
contractual  agreement  for  other  carriers, 
within  terminal  areas  may  be  exempt  from 
the  ICC  economic  regulations  (Section  202(c) 
(2)).  However,  such  operations  are  not  ex¬ 
empt  from  the  FMCSR.  If  a  local  pickup  and 
delivery  oepration  is  conducted  for  another 
motor  carrier,  the  pickup  and  delivery  serv¬ 
ice  may  be  exempted  from  certain  parts  of 
the  FMCSR  if  performed  wholly  within  a 
commercial  zone.  When  the  pickup  and  de¬ 
livery  service  performed  is  for  a  railroad 
(such  as  piggyback),  the  operation  could  be 
subject  to  all  parts  of  the  F^ICSR.  The  reason 
being  that,  in  most  Instances,  a  railroad  ter¬ 
minal  area  is  larger  than  a  motor  carrier’s 
commercial  zone,  as  defined  by  the  ICC. 

3.  Exempt  carriers.  Section  203(b)  of  the 
Interstate  Commerce  Act  (ICA)  provides  10 
exemptions  from  the  economic  regulations  of 
that  Act.  Carriers  operating  under  the  exemp¬ 
tions  are  referred  to  as  “exempt  carriers.” 
However,  while  all  are  exempt  from  economic 
regulations,  most  are  not  exempt  from  the 
FMCSR. 

4.  Certificate  of  exemption.  Under  Section 
204(a)  (4a)  of  the  ICA,  the  ICC  can  issue  a 
Certificate  of  Exemption  to  any  motor  car¬ 
rier  or  class  of  motor  carriers  engaged  in 
operations  solely  within  a  single  State.  The 
Certificate  of  Exemption  exempts  the  car¬ 
rier,  or  carriers,  from  the  provisions  of  the 
ICA.  Therefore,  if  a  Certificate  of  Exemption 
has  been  issued  to  a  carrier,  the  carrier  is 
exempt  from  both  the  economic  and  safety 
regulations,  except  to  the  extent  that  the 
particular  Certificate  states  otherwise. 

State  and  local  laws.  Section  390  3  is  not 
Intended  to  preclude  States  or  their  sub¬ 
divisions  from  establishing  and  enforcing 
laws  relating  to  safety,  if  compliance  with 
the  State  laws  would  not  prevent  full  com¬ 
pliance  with  the  FMCSR. 

6.  Carrier  must  require  observance  of 
driver  regulation.  Section  390.32  requires  that 
wherever  in  the  regulations  a  duty  or  pro¬ 
hibition  is  imposed  on  a  driver,  it  shall  be 
the  duty  of  the  carrier  to  require  observance 
of  the  rule. 

7.  Passenger  automobiles.  The  Safety 
Regulations  were  designed  primarily  to  apply 
to  medium  and  heavy-duty  commercial  ve¬ 
hicles,  and  in  many  Instances  the  Regula¬ 
tions  are  not  suitable  for  passenger  cars. 
Various  parts  of  the  FMCSR  contain  exemp- 
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tlons  for  the  oi>eratlon  and  driving  of  pas¬ 
senger  automobiles.  The  Bureau,  therefore, 
has  not  required  compliance  with  the  Regu¬ 
lations  by  private  carriers  of  property  Insofar 
as  they  engage  In  the  transportation  of  prop¬ 
erty  In  an  incidental  manner  in  passenger 
cars. 

8.  Ambulances.  Ambulance  service  Implies 
emergency  situations,  and  freedom  of  move¬ 
ment  In  the  event  of  an  emergency  Is  vital 
to  the  public  Interest.  Ambulances  must  be 
sent  over  the  most  practical  routes  to  what¬ 
ever  destination  their  services  may  be 
needed,  irrespective  of  any  limitation  or  re¬ 
strictive  regulation.  Therefore,  the  operation 
of  ambulances  in  transportation  of  corpses 
or  sick  and  Injured  persons  Is  not  subject  to 
the  requirements  of  the  FMCSR 

9.  Escort  vehicles.  Automobiles  and  light¬ 
weight  vehicles  used  In  escorting  valuable  or 
oversized  loads,  and  not  transporting  prop¬ 
erty,  are  not  considered  as  vehicles  used  In 
the  transportation  of  property  and  would, 
therefore,  not  be  subject  to  regxilatlon.  If 
the  escorts  are  transporting  any  substantial 
amount  of  property  for  use  In  connection 
with  their  escort  duties,  they  would  be  pri¬ 
vate  carriers  of  property  subject  to  regula¬ 
tion. 

10.  Interstate  vehicles  at  plants  and  ter¬ 
minals.  Vehicles  which.  In  the  course  of 
transporting  over  the  highway,  are  off  the 
highway;  loading,  unloading  or  waiting  are 
subject  to  the  Safety  Regulations  during 
these  times.  Vehicles,  and  drivers  used 
wholly  within  terminals  and  on  premises  of 
carriers  or  plant  sites,  are  not  subject  to  the 
FMCSR.  Vehicles  designed  for  use  at  con¬ 
struction  projects  but  which  are  moved  over 
the  highway  by  drlveaway  operations  are 
subject  to  the  FMCSR  when  the  vehicle  is 
driven  In  Interstate  operations. 

11.  Private  property.  The  FMCSR  are  not 
applicable  to  vehicles  operating  wholly  on 
private  property.  When  a  motor  carrier 
crosses  a  State  line  on  private  property  and 
transportation  continues  over  public  high¬ 
ways  in  one  State,  such  transportation  is  In 
Interstate  commerce  and  the  portion  of  op¬ 
erations  over  public  highways  requires  com¬ 
pliance. 

12.  Empty  vehicles.  The  FMCSR  apply  to 
the  movements  of  empty  vehicles,  including 
movements  wholly  within  a  single  State 
when  such  movements  are  Incidental  to 
transtK>rtatlon  In  Interstate  or  foreign  com¬ 
merce. 

13.  Dromedaries.  The  definition  of  a  truck, 

?  390.4,  has  been  Interpreted  to  include 
“Dromedaries." 

14.  Government  vehicles.  Vehicles  operated 
bv  agencies  of  the  Federal  Government,  the 
States,  counties,  and  cities  in  carrying  out 
their  governmental  and  civic  functions,  are 
not  considered  to  be  subject  to  any  regula¬ 
tion  under  the  DOT  Act. 

15.  Private  carriage  by  railroads.  Trans¬ 
portation  by  a  railroad,  on  Its  own  trucks,  of 
tiehandling  machinery,  or  other  similar  ma¬ 
chinery.  and  material  and  supplies  which  are 
owned  bv  It  in  the  repair,  maintenance,  or 
construction  of  its  railroads  or  other  facili¬ 
ties  used  in  its  railroad  operations,  is  private 
carriage  by  motor  vehicle  subject  to  the 
FMCSR. 

16.  Motor  transportation  of  property  with¬ 
in  a  single  State.  For-hlre  motor  transpor¬ 
tation  within  a  single  State  of  property, 
which  has  moved  or  will  move  In  private 
motor  carrier  operations  from  or  to  points 
beyond  the  single  State,  sublects  the  single 
State  movement  to  the  FMCSR. 

17.  School  bus  operations,  a.  The  vast  ma¬ 
jority  of  school  bus  operations  are  not  sub- 
lect  to  the  FMCSR  because  one  or  more  of  the 
following  exemptions  apply  to  those  opera¬ 
tions; 

(11  The  motor  carrier  Is  an  agency  of 
the  Federal,  State,  or  local  Government; 
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(2)  The  motor  carriers  Is  a  private  carrier 
of  persons; 

(3)  The  operations  are  not  In  Interstate 
or  foreign  commerce. 

b.  Nevertheless,  a  number  of  school  bus 
operations  are  subject  to  the  FMCSR.  When 
a  nongovernment  for-hlre  carrier  transports 
children  to  school  or  school-related  func¬ 
tions  and  operates  across  a  State  line  or  In¬ 
ternational  boundary,  his  operations  must 
be  conducted  In  accordance  with  the  FMCSR. 

c.  The  Bureau,  and  the  ICC  before  It,  tra¬ 
ditionally  applied  the  same  test  that  the  ICC 
uses  to  distinguish  a  private  carrier  of  prop¬ 
erty  from  a  for-hlre  carrier  of  property.  That 
test  Is  the  so-called  “primary  business  test." 
There  appears  to  be  no  valid  reason  why  the 
Bureau  should  not  apply  the  primary  busi¬ 
ness  test  to  the  transportation  of  passengers 
generally,  and  to  the  transportation  of  pas¬ 
sengers  in  school  buses  In  particular,  for  the 
purpose  of  determining  whether  the  trans¬ 
portation  Is  private  carriage  of  persons,  ex¬ 
empt  from  application  of  the  FMCSR.  Under 
the  test,  we  would  have  exempt  private  car¬ 
riage  only  If; 

(1)  The  carrier  was  primarily  engaged  In 
an  enterprise  other  than  transportation 
(such  as  education  of  children  In  a  school); 
and 

(2)  The  transportation  Is  within  the  scope 
of,  and  In  furtherance  of,  that  primary  enter¬ 
prise. 

d.  For  our  purposes,  the  critical  Issues  In 
determining  whether  the  FMCSR  apply  to 
school  bus  operations  or  other  transporta¬ 
tion  of  passengers  are ; 

(1)  Is  the  motor  carrier  a  private,  rather 
than  a  for-hlre,  carrier  of  persons? 

(2)  Is  the  motor  carrier  a  Government 
agency? 

If  either  of  these  questions  Is  answered  In 
the  affirmative,  the  FMCSR  do  not  apply.  If 
both  are  answered  In  the  negative,  the 
FMCSR  apply  to  operations  In  Interstate  or 
foreign  commerce. 

18.  Driver  mechanics,  a.  A  mechanic  who 
drives  or  tows  a  replacement  vehicle  which 
Is  to  be  substituted  for  a  vehicle  that  has 
broken  down,  and  remains  wholly  within  a 
single  State  Is  not  subject  to  the  FMCSR. 
He  Is  not  exempt,  however,  if  he  operates 
the  replacement  vehicle,  or  tows  It,  across  a 
State  boundary.  Similarly,  the  driver- 
mechanic  would  be  subject  If  he  either  drives 
the  line-haul  vehicle  loaded  with  cargo  back 
to  the  terminal  or  drives  the  replacement 
vehicle  loaded  with  cargo  taken  from  the 
line-haul  vehicle  to  the  carrier's  terminal 
without  crossing  a  State  line,  assuming  that 
the  line  haul  vehicle  has  been  transporting 
freight  in  Interstate  commerce. 

b.  If  a  mechanic  drives  a  service  vehicle 
to  repair  a  vehicle  that  is  broken  down,  and 
does  not  cross  a  State  line,  he  Is  not  subject 
to  the  FMCSR.  However,  If  he  crosses  a  State 
line,  he  Is  subject  to  the  FMCSR. 

Chapter  II — Part  391 — Qualifications  of 
Drivers 

Par. 

1.  General. 

2.  Qualification  and  disqualification. 

3.  Background  and  character. 

4.  Examination  and  tests. 

5.  Physical  qualification  and  examinations. 

6.  Limited  exemptions. 

1.  General,  a.  Under  existing  regulations, 
administration  of  a  driver  qualification  pro¬ 
gram  can  be  undertaken  only  by  a  motor 
carrier.  The  Re«Tul<»tlons  do  not  permit  a  non¬ 
carrier  to  administer  the  qualification 
scheme.  One  obvious  difficulty  In  permitting 
noncarriers  to  qualify  drivers  Is  the  fact  that 
tho'e  persons,  tmllke  carrier's,  are  not  sub¬ 
ject  to  the  Bureau’s  authority  to  Inspect 
records. 

b.  Section  391.7 — If  an  official  of  a  labor 
organization  successfully  demands  that  a  car¬ 


rier  use  an  unqualified  driver  on  the  ground 
that  the  use  of  that  driver  Is  mandatory 
under  the  carrier’s  collective  bargaining 
agreement,  he  may  be  gulllty  of  aiding  or 
abetting  a  violation.  If  the  union  official  knew 
that  the  driver  was  not  qualified  under  Part 
391,  he  would  be  considered  an  alder  and 
abettor  of  the  carrier’s  violation  and  would 
himself  Incur  liability  under  !  391.7.  How¬ 
ever,  he  would  not  be  In  violation  of  I  391.7  If 
he  acted  upon  a  good-faith  belief  that  the 
driver  was  qualified,  even  though  his  belief 
was  erroneous. 

c.  The  disqualification  provisions  of  S  391,- 
15  do  not  apply  to  offenses  committed  by  a 
driver  who  Is  using  a  company  vehicle  for 
personal  reasons  while  off-duty.  For  example, 
an  owner-operator  using  his  own  vehicle  In 
an  off-duty  status,  or  a  driver  using  a  com¬ 
pany  truck,  or  tractor  for  transportation  to 
a  motel,  restaurant  or  home,  would  be  out¬ 
side  the  scope  of  this  Section  If  he  returns 
to  the  same  terminal  from  which  he  went 
off-duty. 

2.  Qualification  and  disqualification,  a. 
Section  391.11(a).  The  question  has  been 
raised  as  to  whether  or  not  a  carrier  may 
lawfully  permit  a  person  not  yet  qualified  as 
a  driver  to  operate  one  of  the  carrier’s  vehi¬ 
cles  for  the  Duroose  of  attending  a  training 
and  indoctrination  course,  and  being  trained 
In  the  operation  of  that  specific  vehicle.  If  an 
Interstate  trip  is  In'volved,  the  driver  must  be 
fully  qualified  to  operate  a  commercial 
vehicle. 

b.  Section  391.111b)  (3) .  A  driver  who  Is  not 
qualified  by  reason  of  experience  or  training, 
and  who  Is  hired  for  on-the-job  training  may 
not  be  used  In  Interstate  operations  until 
comoletlon  of  the  training  program. 

c.  Section  391.11(b)  (4)  and  (5).  ’There  Is 
no  reoulrement  that  a  driver  must  personally 
load,  block,  brace,  and  tie  down  the  cargo  on 
the  property  carrvlng  vehicle  he  drives. 
Neither  is  he  prohibited  from  doing  so.  He 
must  be  capable  of  ascertaining  that  the 
cargo  is  properlv  loaded  so  that.  If  it  is  not, 
he  can  direct  others  to  take  the  necessary 
corrective  steos. 

d.  Section  391.11  (b)  (6) .  A  returning  serv¬ 
iceman  who  falls  to  meet  the  phvslcal  re- 
oulrements  and  obtain  a  Medical  Examiners 
Certificate  Is  nrohlblted  by  Section  391.11(a) 
from  driving  in  Interstate  operations.  The 
Mllltarv  Selective  Service  Act  of  1967  (60 
Apn.  U.S.C.A.  $  459(b)),  does  not  require  a 
motor  carrier  to  place  a  returning  veteran 
driver  in  a  position  where  he  falls  to  meet 
minimum  phvslcal  standards. 

e.  Section  391.11(b)  (7) .  Certain  States  Is¬ 
sue  so-called  “Veterans"  driving  licenses 
which  show  no  expiration  date.  This  absence 
of  an  expiration  date  does  not  alter  the  fact 
that  these  licenses  are  considered  to  be  "cur- 
rentlv  valid." 

f.  Section  391.15ia)  .(1)  A  plea  of  no  con¬ 
test  (nolo  contendre)  differs  from  a  plea  of 
guilty  In  that  the  pleader  allows  himself  to 
be  convicted  without  making  an  admission 
of  guilt.  The  Regulations  only  require  that 
there  be  a  conviction. 

A  driver  charged  with  anv  of  the  enu¬ 
merated  offenses  is  disouallfied  without  mak¬ 
ing  anv  plea  where  he  has  forfeited  bond  or 
collateral. 

(2)  Drivers  who  have  been  disqualified 
under  5  391.15  may  not  necessarily  be  dis¬ 
ouallfied  from  all  Interstate  driving.  Section 
391.15  Is  a  provision  found  In  Part  391.  Ac¬ 
cording  to  5  390.33  of  the  FMCSR,  nothing  In 
Part  391  or  393  applies  to  a  vehicle  or  driver, 
not  transporting  hazardous  materials, 
(within  definitions  of  weight  requirements 
of  5  390.33)  used  wholly  within  a  commercial 
zone. 

(3)  A  reoualificatlon  to  drive  after  a  dls- 
ouallficatlon  for  any  reason  under  this  Sec¬ 
tion,  is  not  in  any  way  to  be  considered  as 
a  guarantee  of  employment. 
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g.  Section  391.15{b).  (1)  In  a  situation 
where  a  driver  who  holds  a  license  to  drive 
Issued  by  one  State,  has  a  second  State  re¬ 
voke  or  suspend  his  privilege  to  drive  In  the 
second  State,  the  driver  would  be  disqualified 
Irom  Interstate  operations  until  his  privileges 
are  restored  by  the  authority  that  suspended 
or  revoked  them.  It  Is  Immaterial  that  he 
holds  a  valid  license  from  another  State. 

(2)  If  a  driver  has  his  privileges  to  drive  a 
pleasure  vehicle  revoked  or  suspended  by 
State  authorities,  but  his  privileges  to  op¬ 
erate  a  commercial  vehicle  are  left  Intact,  he 
would  not  be  disqualified  under  the  terms  of 
the  rule. 

(3)  In  Jurisdictions  where  there  are  two 
separate  and  distinct  offenses  of  driving  while 
under  the  Influence  of  alcohol,  and  driving 
while  Impaired,  a  driver  Is  disqualified  only 
for  the  conviction  of  the  former,  and  not  the 
latter.  However,  If  he  were  convicted  of  the 
latter,  and  his  privileges  to  drive  were  sus¬ 
pended  or  revoked,  he  would  not  be  eligible 
until  those  privileges  were  restored. 

h.  Section  391.15(c)(1).  (1)  A  driver  who 
Is  convicted  of  one  of  the  specified  offenses, 
or  has  forfeited  bond  In  collateral  on  account 
of  one  of  these  offenses,  and  who  Is  allowed 
to  retain  his  driver’s  license.  Is  still  dis¬ 
qualified.  The  loss  of  a  driver’s  license  and 
conviction  of  certain  offenses  are  entirely 
separate  grounds  for  disqualification. 

(2)  A  driver  has  his  license  to  operate  a 
motor  vehicle  suspended  for  driving  while 
under  the  Influence  of  alcohol,  and  two 
months  later  he  Is  convicted  of  the  DWI 
charge.  The  disqualification  period  begins  on 
the  date  of  conviction.  Disqualification  for 
loss  of  operating  privileges  Is  a  separate 
ground  for  disqualification,  and  the  fact  that 
the  driver  was  already  disqualified  when  he 
was  convicted  does  not  shorten  the  period 
of  disqualification  by  reason  of  the  convic¬ 
tion. 

I.  A  person  found  guilty  of  one  of  the  speci¬ 
fied  offenses,  and  then  Is  granted  probation 
under  provision  of  the  applicable  State  laws, 
has  been  “convicted”  as  the  word  Is  used 
In  i  391.15,  If  the  finding  of  guilty  Is  final 
and  Is  not  set  aside  by  the  end  of  the  pro¬ 
bationary  period. 

J.  Section  391.1S(c)  (2)  (ii)  and  S  392.4(a). 

(1),  (2).  and  (3).  (1)  For  purposes  of  the 
Regulations,  narcotic  drugs  are  drugs  which 
produce  Insensibility  or  stupor  because  of 
their  depressant  effect  on  the  central  nerv¬ 
ous  system.  Included  In  this  definition  are: 
opium  derivatives,  such  as  morphine,  co¬ 
deine,  and  heroin;  and  synthetic  opiates, 
such  as  meperidine  and  methadone.  Under 
Federal  narcotic  laws,  however,  the  term 
‘narcotics”  also  embraces  the  cocoa  leaf  and 
Its  derivative,  cocaine. 

(2)  Pharmacologically,  marijuana  Is  a 
hallucinogen.  Hence,  we  do  not  regard  It  as  a 
drug  under  the  provisions  of  §  391.15.  How¬ 
ever,  the  operation  of  a  motor  vehicle  while 
under  the  Influence  of  any  substance  which 
renders  the  driver  Incapable  of  safe  opera¬ 
tion,  Is  prohibited  by  §  392.4  of  the  Regula¬ 
tions. 

k.  Section  391.15(c)  (2)  (Hi) .  The  offense 
and  conviction  of  leaving  the  scene  of  a 
personal  Injury  accident  Is  determined  by  a 
court  of  competent  Jurisdiction.  If  a  driver, 
in  good  faith,  believes  that  an  Injury  did 
not  occur  or  was  not  evident  at  the  time  of 
the  accident,  his  recourse  would  be  to  appeal 
the  court  conviction. 

l.  Section  .391.15(c)  (2)  (iv) .  A  felony  com¬ 
mitted  which  Involves  the  use  of  a  vehicle  Is 
disqualifying  under  this  subsection,  only  If 
the  driver  was  driving  a  motor  vehicle  In  the 
employ  of  a  motor  carrier. 

3.  Background  and  character,  a.  Section 
391.21.  There  Is  no  specified  or  prescribed 
form  to  be  used  In  an  application  for  em¬ 
ployment.  Carriers  may  develop  their  own 


forms,  which  are  tailored  to  their  individual 
needs.  However,  the  application  form  must, 
at  a  minimum,  contain  the  data  specified  In 
391.21(b). 

b.  Section  391.23 — Investigation  and  in¬ 
quiries.  (1)  A  carrier  may  contract  out  the 
task  of  making  the  preemployment  Investi¬ 
gations  and  Inquiries.  However,  the  motor 
carrier  remains  responsible  for  the  accuracy 
and  completeness  of  the  work.  The  carrier 
must  have  the  record  of  the  preemployment 
Investigations  and  Inquiries  In  Its  driver 
qualification  files  (either  the  original  or  a 
legible  copy),  regardless  of  whether  the  doc¬ 
uments  are  also  retained  by  the  person  who 
performed  the  work. 

(2)  When  a  carrier  receives  no  response 
from  parties  to  whom  Inquiries  are  made,  he 
may  still  employ  the  applicant.  ’The  rule  re¬ 
quires  the  carrier  to  make  a  bona  fide  good- 
faith  attempt  to  secure  the  specified  back¬ 
ground  information  about  a  prospective 
driver.  The  carrier  fulfills  his  duty  by  doing 
so. 

(3)  If  a  carrier  receives  a  request  for  In¬ 
formation  from  another  carrier  about  a 
former  driver.  It  Is  not  required  to  supply  the 
Information.  If  the  carrier  knowingly  sup¬ 
plies  false  Information  about  the  driver,  how¬ 
ever,  It  risks  being  charged  as  an  alder  and 
abettor  to  the  use  of  an  unqualified  driver. 

(4)  A  carrier  in  the  employment  and  use 
of  drivers  and  In  continuing  drivers  In  Its 
service,  shall  give  due  consideration  to  the 
violations  of  the  laws  or  regulations  govern¬ 
ing  the  operation  of  motor  vehicles  of  which 
the  driver  was  guilty,  and  violations  of  crim¬ 
inal  laws,  especially  with  resnect  to  those 
offenses  which  tend  to  demonstrate  unfitness 
of  the  driver  In  the  public  Interest.  In  the 
court  case  cited  below,  evidence  adduced 
showed  that  a  driver  In  the  employ  of  a  motor 
carrier  had  been  arrested  and  convicted  on 
at  least  four  occasions  for  violations  of  the 
California  Vehicle  Code  Involving  the  use  of 
Intoxicants;  however,  such  violations  oc¬ 
curred  while  the  driver  was  off  duty  and 
while  he  was  engaged  In  personal  pursuits. 
The  court  held  that  the  FMCSR  Impose  a 
duty  on  a  carrier  to  ascertain  the  past  record 
of  a  driver  as  to  off-duty  and  on-duty  vio¬ 
lations.  It  found  that  the  defendant  carrier 
had  failed  to  not  only  concern  Itself  with 
off-dutv  violations,  but  had  failed  to  exer¬ 
cise  due  diligence  In  securing  the  record  of 
such  violations  when  such  record  was  avail¬ 
able.  U.S.  V.  Pacific  Motor  Trucking  Com¬ 
pany,  U.S.  District  Court,  So.  Dist.  of  Cali¬ 
fornia,  Control  Division,  No.  32674-CD,  Octo¬ 
ber  4,  1963. 

c.  Section  391.25 — Annual  review  of  driving 
record.  (1)  In  reviewing  a  driver’s  driving 
record,  the  c.,rrler  must  consider  all  viola¬ 
tions  known  to  him  that  indicate  the  driver’s 
disregard  for  the  safety  of  the  public.  The 
overwhelming  weight  of  the  available  evi¬ 
dence  establishes,  beyond  rational  doubt, 
that  a  driver’s  proneness  for  Involvement  In 
serious  accidents  can  frequently  be  foretold 
by  his  past  driving  record.  A  violation  Involv¬ 
ing  only  size  and  weight  of  a  vehicle  would 
not  generally  Indicate  a  disregard  for  public 
safety,  unless  the  driver  had  knowledge  of 
the  violation  before  his  apprehension. 

(2)  This  section  provides  that  due  con¬ 
sideration  shall  be  given  to  violations  of 
traffic  and  criminal  laws,  as  well  as  the 
driver’s  accident  record.  All  driver  acts  and 
offenses  should  be  given  due  consideration 
regardless  of  whether  they  are  committed 
while  he  Is  on  or  off  duty. 

d.  Section  391.27 — Record  of  violations. 
(1)  Violations  of  the  size  and  weight  laws 
are  considered  motor  vehicle  traffic  laws 
and  imust  be  reported  to  the  carrier. 

(2)  Drivers  who  refuse  to  furnish  their 
employer  a  list  of  violations  of  motor  ve¬ 
hicle  traffic  laws  of  which  the  drivers  have 


been  convicted  during  the  year,  as  required 
by  §  391.27,  are  not  qualified  under  §  391.11. 

(3)  The  argument  that  the  driver’s  Fifth 
Amendment  privilege  Is  transgressed  by  the 
rule  Is  clearly  without  merit  or  substance. 
It  has  been  settled  ever  since  the  Supreme 
Court  decided  Sullivan  v.  United  States,  274 
U.S.  259  and  Shapiro  v.  United  States,  335 
U.S.  1,  that  the  Government  can  validly 
require  Its  citizens  to  provide  personal'  In¬ 
formation  about  themselves  when  the  In¬ 
formation  Is  needed  to  carry  out  a  valid 
Federal  program.  The  requirement  for  dis¬ 
closure  of  driving  records,  as  mandated  by 
§  391.27,  has  a  valid  nonprosecutlve  objec¬ 
tive:  protection  of  the  motoring  public  from 
accidents  caused  by  unfit  commercial  drivers. 

4.  Examination  and  tests,  a.  Section  391.- 
31 — Road  test.  (1)  The  form  of  the  certifi¬ 
cate  set  out  In  Section  391.31(f)  is  not  man¬ 
datory;  the  certificate  must  be  In  substan¬ 
tially  that  form.  A  carrier  may,  therefore, 
place  additional  language  In  the  form  he 
uses  so  long  as  his  drivers  have  been  Is¬ 
sued  a  certificate  that  they  have  been  tested 
and  found  qualified. 

(2)  Blanket  certificates  for  specific  ve¬ 
hicles,  (driver’s  name,  etc.,  left  out)  are  not 
permissible. 

(3)  The  Regulations  do  no  prohibit  a  car¬ 
rier  from  designating  another  person  or 
organization  to  administer  the  road  test  as 
long  as  the  person  who  gives  the  road  test 
Is  competent  to  evaluate  and  determine  the 
results  of  the  tests. 

(4)  Restrictions  and  qualifications  other 
than  those  specified  In  $  391.31(f)  may  be 
Inserted  Into  the  certificate.  This  Is  so  for 
two  reasons:  First,  the  certificate  is  not  a 
mandatory  form;  the  rule  provides  that  the 
certificate  must  be  issued  in  “substantially” 
the  form  specified  In  §  391.31(f).  Second,  the 
purpose  of  the  certificate,  and  the  road  test 
requirement  as  a  whole,  is  to  attest  to  a 
driver’s  capability  to  operate  a  commercial 
vehicle  safely.  To  the  extent  that  the  driver’s 
ability  to  do  so  Is  unknown  or  uncertain, 
even  after  the  test,  the  carrier  may  certainly 
so  Indicate  by  restrictions  in  the  certificate. 
For  example,  the  form  itself  contains  such  a 
restriction.  It  says  that  the  driver  Is  certified 
to  operate  only  the  type  of  vehicle  on  which 
he  was  tested.  There  would  seem  to  be  no 
reasonable  basis  for  objection  to  other  simi¬ 
lar  restrictions  which  bear  a  rational  rela¬ 
tionship  to  the  environment  In  which  the 
test  was  given.  For  Instance,  a  carrier  could 
properly  take  the  position  that  a  test  given 
under  certain  geographic  or  meterologlcal 
conditions  does  not  indicate  whether  the 
driver  possesses  suffilcent  skill  to  operate 
safely  under  othe-s. 

b.  Section  391.33 — Equivalent  of  road  test. 
A  carrier  may  accept  a  chauffeur’s  license  as 
the  equivalent  of  a  road  test  If,  and  only  If, 
the  State  that  issued  the  license  required  the 
driver,  as  a  condition  of  securing  the  license, 
to  successfully  complete  a  road  test  in  a 
vehicle  of  the  type  the  carrier  Intends  to 
assign  to  that  driver. 

5.  Physical  qualifications  and  examination. 
a.  In  the  cases  Hoover  v.  Williamson  (236 
Md.  250.  203  A.  2d  861  (1964) )  and  Carter  v. 
Ries  (378  S.W.  2d  487  (Mo.  1964) ),  the  courts 
made  It  clear  that  the  examining  physician 
does  have  a  potential  liability  to  both  drivers 
and  third  parties  on  account  of  negligent 
performance  of  a  physical  examination  under 
the  FMCSR.  Thus,  the  physician  must  be 
cognizant  of  the  FMCSR  and  Is  advised  to 
practice  medicine  carefully  before  signing  a 
medical  certificate  that  an  individual  meets 
the  minimum  medical  standards. 

The  following  general  criteria  for  medical 
evaluation  (Interpretations)  concerning 
driver  qualification  are  not  to  be  construed 
to  supersede  the  rules  as  established  in 
5  391.41(b)  (1-13): 
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b.  Section  391.41(b)  (1) — Amputations.  If 
an  Individual  has  the  loss  of  a  foot,  leg, 
hand,  or  arm,  he  may  be  granted  a  waiver 
pursuant  to  §  391.49. 

For  any  loss  of  a  foot,  leg,  hand,  or  arm, 
a  person  who  is  otherwise  qualified  under  the 
FMCSR  must  apply  for  a  waiver.  The  Di¬ 
rector  will  make  the  final  determination 
whether  the  defect  will  interfere  with  the 
driver’s  ability  to  control  and  safely  drive  a 
motor  vehicle. 

With  the  advancement  of  technology, 
medical  aids  and  equipment  modifications 
have  been  developed  to  compensate  for  cer¬ 
tain  disabilities.  The  waiver  program  was 
designed  to  allow  persons  with  the  loss  of  a 
hand,  foot,  or  limb  to  qualify  under  the 
Safety  Regulations  by  use  of  prosthetic  de¬ 
vices  or  equipment  modifications  which 
enable  them  to  salely  operate  a  commercial 
motor  vehicle.  Since  there  are  no  medical 
aids. equivalent  to  the  original  body  limb, 
certain  risks  are  still  present  and  all  waivers 
restrict  the  driver  from  operating  motor  ve¬ 
hicles  w'hlch  transport  passengers  or  are  re¬ 
quired  to  be  placarded.  Other  restrictions 
may  be  included  on  Individual  waivers  when 
the  Director  determines  limitations  are  nec¬ 
essary  to  be  consistent  with  safety  and  pub¬ 
lic  Interest. 

c.  Section  391. 41  (b){B) — Impairment. 
Whether  an  Individual  has  an  impair¬ 
ment  of  the  use  of  a  foot,  leg,  hand,  fingers, 
arm.  or  other  structural  defect  or  limita¬ 
tion,  and  Whether  the  impairment  Is  likely 
to  Interfere  with  the  driver’s  ability  to  con¬ 
trol  and  safely  drive  a  motor  vehicle,  or 
Whether  an  Individual  has  been  granted  a 
waiver  upon  determination  by  the  Director 
that  the  Impairment  will  not  Interfere  with 
the  ability  to  control  and  safely  drive  a 
motor  vehicle. 

If  the  examining  physician  determines 
that  an  Impairment  (eg.,  partial  hand  or 
finger  amputation,  or  paralysis),  is  In  any 
way,  likely  to  Interfere  with  the  driver’s 
ability  to  control  and  safely  drive  a  motor 
vehicle,  then  the  driver  becomes  subject  to 
the  waiver  program  pursuant  to  §  391.49,  and 
he  must  submit  a  Joint  application  for  a 
waiver  of  his  physical  defect  with  the  motor 
carrier  that  will  employ  him.  The  examining 
physician  must  not  certify  him  as  qualified 
to  drive  a  commercial  motor  vehicle  without 
a  waiver. 

d.  Section  391.41(b)  (3) — Diabetes.  A  per¬ 
son  Is  physically  qualified  to  drive  a  motor 
vehicle  If  he;  Has  no  established  medical 
history  or  clinical  diagnosis  of  diabetes  mel- 
lltus  currently  requiring  Insulin  for  control. 

There  Is  no  provision  for  a  waiver  of  the 
minimum  physical  requirements  with  re¬ 
spect  to  the  Insulin  dependent  diabetic  In 
the  FMCSR.  Diabetes  mellltus  is  a  disease, 
which,  on  occasion,  can  result  in  a  loss  of 
consciousness  or  orientation  In  time  and 
space.  Individuals  who  require  Insulin  for 
control  have  conditions  which  can  get  out 
of  control  by  the  use  of  too  much  or  too 
little  insulin,  or  food  intake  not  consistent 
with  the  Insulin  dosage.  Incapacitation  may 
occur  from  symptoms  of  hyperglycemic  and 
hypoglycemic  reactions  (drowsiness,  semi- 
consciousness,  diabetic  coma,  or  Insulin 
shock).  Other  factors  related  to  the  opera¬ 
tion  of  an  over-the-road  commercial  motor 
vehicle  In  Interstate  commerce,  such  as  fa¬ 
tigue,  lack  of  sleep,  poor  diet,  emotional 
conditions,  stress,  and  In  addition,  concomit¬ 
ant  Illness,  compound  the  diabetic  problem. 

Insulin  cannot  be  taken  In  pill  (oral) 
form  because  It  Is  destroyed  In  the  digestive 
tract.  Certain  drugs,  known  as  hypoglycemic 
agents,  are  sometimes  prescribed  for  dia¬ 
betic  individuals  to  help  stimulate  natural 
body  production  of  Insulin.  These  Individ¬ 
uals  are  suffering  from  a  less  severe  form  of 
diabetes  mellltus  than  those  requiring  shots 
of  Insulin  for  control.  If  mild  diabetes  is 


controlled  by  the  use  of  oral  medication  and/ 
or  diet,  it  Is  not  disqualifying. 

e.  Section  391.41(b)(4) — Cardiovascular. 
Whether  an  Individual  has  a  "current  clini¬ 
cal  diagnosis  of"  myocardial  infarction,  an¬ 
gina  pectoris,  coronary  insufficiency,  throm¬ 
bosis.  or  cardiovascular  disease;  and  Wheth¬ 
er  the  “current  clinical  diagnosis  of  •  *  *” 

Is  of  a  variety  known  to  be  accompanied  by 
“syncope,  dyspnea,  collapse,  or  congestive 
cardiac  failure." 

The  term  “has  no  current  clinical  diag¬ 
nosis  of”  Is  specifically  designed  to  encom¬ 
pass:  a  “clinical  diagnosis  of”  (1)  a  current 
cardiovascular  condition;  and  (2)  a  cardio¬ 
vascular  condition  which  has  not  fully  sta¬ 
bilized  regardless  of  the  time  limit.  The 
term  “known  to  be  accompanied  by”  Is  de¬ 
fined  to  Include;  a  "clinical  diagnosis  of”  (1) 
a  cardiovascular  disease  which  Is  accompa¬ 
nied  by  symptoms  of  syncope,  dyspnea,  col¬ 
lapse,  or  congestive  cardiac  failure;  and/or 
(2)  a  cardiovascular  disease  which  Is  likely 
to  cause  syncope,  dyspnea,  collapse,  or  con¬ 
gestive  cardiac  failure. 

It  Is  the  Intent  of  the  FMCSR  to  disqualify 
a  driver  who  has  a  current  cardiovascular 
disease  which  Is  accompanied  by  and/or 
likely  to  cause  symptoms  of  syncope,  dyspnea, 
collapse,  or  congestive  cardiac  failure,  but 
the  subjective  decision  of  whether  the  na¬ 
ture  and  severity  of  an  Individual's  condition 
will  likely  cause  symptoms  of  cardiac  In¬ 
sufficiency  Is  on  an  Individual  basis  and 
qualification  rests  with  the  medical  examiner 
and  the  motor  carrier.  In  those  cases  where 
there  Is  an  occurrence  of  cardiac  Insufficiency 
(myocardial  Infarction,  thrombosis,  etc.),  It 
Is  suggested  before  a  driver  Is  certified  that 
he  have  normal  resting  and  stress  EKO,  no 
residual  complications,  no  physical  limita¬ 
tions,  and  Is  taking  no  medication  likely  to 
Interfere  with  safe  driving. 

Coronary  artery  bypass  surgery  Is  a  re¬ 
medial  procedure  and  not  a  cardiovascular 
condition.  Thus,  while  the  operation  Itself 
does  not  disqualify  the  driver,  the  underly¬ 
ing  condition  which  necessitated  the  opera¬ 
tion  may  be  disqualifying,  but  the  final  de¬ 
termination,  as  stated  above,  remains  on  an 
Individual  basis. 

f.  Section  391.41(b)  (6) — High  blood  pres¬ 
sure.  Whether  an  Individual  has  a  current 
clinical  diagnosis  of  high  blood  pressure,  and 
whether  It  is  likely  to  Interfere  with  his  abil¬ 
ity  to  operate  a  motor  vehicle  safely. 

The  complications  which  may  arise  from 
sustained  hypertension  such  as  damage  to 
the  heart,  eyes,  kidneys,  and  brain  are  un¬ 
acceptable  to  highway  safety. 

Uncontrollable  malignant  hypertension 
which  Is  rapidly  progressive  Is  disqualifying. 
If  a  blood  pressure  Is  consistently  above  160/ 
90,  fixed  hypertension  should  be  considered 
to  be  present  and  the  applicant  should  not 
be  certified  until  the  underlying  cause  asso¬ 
ciated  with  the  elevated  blood  pressure  Is 
ascertained  and/or  controlled  through  medi¬ 
cation. 

If  a  driver  has  a  blood  pressure  of  160/90  or 
higher,  he  must  be  reexamined  under  condi¬ 
tions  which  permit  adequate  relaxation  prior 
to  recording  his  blood  pressure.  After  obtain¬ 
ing  hlood  pressure  readings  on  3  consecutive 
days,  the  average  of  these  readings  should 
be  used  to  determine  fixed  hypertension. 

With  respect  to  applicants  who  require 
medication  to  control  a  hypertensive  condi¬ 
tion,  the  examining  physician  should  know 
whether  the  medication  used  is  likely  to 
produce  any  change  In  alertness.  Judgment, 
coordination,  and  other  prerequisites  of  the 
driving  task. 

g.  Section  391.41(b)  (8)— Epilepsy.  Whether 
an  Individual  has  an  established  medical 
history  or  a  clinical  diagnosis  of  epilepsy;  or 
Whether  an  Individual  has  any  condition 
which  is  likely  to  cause  a  loss  of  conscious¬ 
ness;  or  Whether  an  Individual  has  any 


condition  which  would  cause  the  loss  of  abil¬ 
ity  to  control  a  motor  vehicle. 

It  Is  the  Intent  to  permanently  disqualify 
a  driver  who  has  a  medical  history  or  clinical 
diagnosis  of  epilepsy.  On  the  other  hand.  If 
an  Individual  has  had  a  sudden  episode  of  a 
non-eplleptlc  seizure  or  loss  of  consciousness 
of  unknown  cause,  the  subjective  decision  of 
whether  an  Individual’s  condition  will  likely 
cause  loss  of  consciousness  or  loss  of  volun¬ 
tary  control  of  a  motor  vehicle  Is  on  an  In¬ 
dividual  basis  and  qualification  rests  with 
the  medical  examiner  and  the  motor  carrier. 
Before  certification  Is  considered.  It  Is  sug¬ 
gested  that  a  6-month  waiting  period  elapse 
from  the  time  of  the  last  episode.  Following 
the  waiting  period.  It  Is  suggested  that  the 
Individual  have  a  complete  neurological  ex¬ 
amination.  If  the  results  of  the  examination 
are  negative  and  anti-convulsant  medication 
Is  not  required,  then  the  driver  may  be 
qualified. 

h.  Section  391.41(b)  (10) — Vision.  Whether 
an  Individual  has  a  distant  visual  acuity  of 
at  least  20/40  (Snellen)  In  each  eye  with  or 
without  corrective  lenses;  and  Whether  an 
Individual  has  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  In  both  eyes  with  or 
without  corrective  lenses;  and  Whether  an 
Individual  has  a  field  of  vision  of  at  least  70 
degrees  In  the  horizontal  meridian  In  each 
eye;  and  Whether  an  Individual  has  the 
ability  to  recognize  the  colors  of  traffic  sig¬ 
nals  and  devices  showing  standard  red,  green, 
and  amber. 

If  the  driver  falls  to  meet  one  of  the  above, 
he  Is  disqualified. 

The  term  "ability  to  recognize  the  colors 
of”  Is  Interpreted  to  mean  If  a  person  can 
recognize,  and  distinguish  among  traffic  con¬ 
trol  signals  and  devices  showing  standard 
red,  green,  and  amber,  he  meets  the  mini¬ 
mum  standard,  even  though  he  may  have 
some  type  of  color  perception  deficiency.  If 
certain  color  perception  tests  are  adminis¬ 
tered,  (such  as  Ishlhara,  Pseudolsochromatlc, 
Yarn,  etc.)  and  doubtful  findings  are  discov¬ 
ered,  a  controlled  test  using  signal  red,  green, 
and  amber,  may  be  employed  to  determine 
the  driver's  ability  to  recognize  these  colors. 

Contact  lenses  are  permissible  If  there  Is 
sufficient  evidence  to  Indicate  that  the  driver 
has  good  tolerance  and  Is  well  adapted  to 
their  use. 

{.Section  391.41(b)  (11) — Hearing.  Whether 
an  Individual  can  first  perceive  a  forced 
whispered  voice  In  the  better  ear  at  not  less 
than  5  feet  with  or  without  the  use  of  a 
hearing  aid,  or  If  tested  by  use  of  an  audio- 
metric  device  calibrated  to  the  American 
National  Standard  Z  24.5 — 1951,  whether  an 
Individual  has  an  average  hearing  loss  In  the 
better  ear  not  greater  than  40  decibels  at 
500  Hz.  1,000  Hz,  and  2,000  Hz  with  or  with¬ 
out  the  use  of  a  hearing  aid. 

There  are  two  organizations  that  set  forth 
frequently  used  audlometrlc  calibration 
standards,  the  American  National  Standards 
Institute  (ANSI,  S3.  6-1969)  and  the  Inter¬ 
national  Standards  Organization  (ISO,  1964). 
Since  the  prescribed  standard  under  the 
FMCSR  is  the  American  National  Standard, 
It  may  be  necessary  to  convert  the  audio- 
metric  results  from  the  ISO  standards  to  the 
ANSI  standard:  (1)  at  500  Hz  subtract  14  dB 
from  the  ISO  reading  to  get  the  ANSI  read¬ 
ing.  (2)  at  1,000  Hz  subtract  8.5  dB  from  the 
ISO  reading,  and  (3)  at  2,000  Hz  subtract 
8.5  dB  from  the  ISO  reading.  The  final  figure 
Is  derived  by  averaging  the  readings  of  the 
three  frequencies. 

If  an  Individual  meets  the  criteria  by  using 
a  hearing  aid,  he  must  wear  that  hearing  aid 
and  have  It  In  operation  at  all  times  while 
he  Is  driving.  Also,  the  driver  must  have  In 
his  possession  a  spare  power  source  for  use 
In  the  hearing  aid  (49  CFR  392.9b). 

J.  Section  391.41(b)  (12)— Drugs.  The  term 
“hablt-formlng  drug”  Is  Intended  to  include 
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any  drug  or  medication  generally  recognized 
as  capable  of  becoming  habitual,  and  which 
may  Impair  the  user’s  ability  to  operate  the 
vehicle  safely. 

h.  Section  391. 41  {b)  (13)— Alcoholism.  The 
term  “clinical  diagnosis  of”  is  specifically 
designed  to  encompass  a  current  alcoholic 
Illness  or  those  Instances  where  the  Individ¬ 
ual’s  physical  condition  has  not  fully 
stabilized,  regardless  of  the  time  element. 
If  an  Individual  has  stopped  drinking  for 
such  a  period  of  time  to  recover  good  Judg¬ 
ment,  Is  beyond  having  any  withdrawal  ef¬ 
fects  (alcoholic  tremulousness,  alcoholic  hal¬ 
lucinosis,  alcoholic  convulsive  seizures,  or 
delirium  tremens) ,  and  Is  no  longer  physical¬ 
ly  or  mentally  Impaired  to  operate  a  vehicle 
safely,  he  may  be  considered  for  certifica¬ 
tion. 

1.  Section  391.43 — Medical  Examination; 
Certificate  of  Physical  Examination.  (1) 
’The  use  of  paramedical  personnel  to  conduct 
certain  aspects  of  the  examination  (blood 
pressure,  visual  tests,  etc.)  Is  permissible, 
but  the  substantive  part  of  the  examination 
and  responsibility  for  the  paramedic  re¬ 
mains  with  the  physician. 

(2)  ’The  final  determination  of  whether  or 
not  a  particular  driver  Is  qualified  under 
the  medical  requirements  rests  with  the 
medical  examiner  and  the  motor  carrier.  The 
medical  examiner  should  be  fully  Informed 
with  respect  to  the  characteristics  of  the 
work  to  be  performed.  Disqualification  of  a 
driver  by  a  licensed  doctor  should  be  re¬ 
garded  as  determining  the  question  of  physi¬ 
cal  fitness  unless  there  Is  a  conflict  of  med¬ 
ical  evaluation. 

(3)  The  present  physical  examination 
form  has  no  space  for  showing  color  or  race, 
but  does  have  a  space  for  place  of  birth. 
In  States  having  antidiscrimination  statutes 
forbidding  employers  to  compel  disclosure 
of  such  a  matter,  the  space  on  an  examina¬ 
tion  form  calling  for  this  Information  may 
be.left  blank. 

(4)  The  Bureau  has  no  direct  power  over 
the  manner  In  which  a  physician  fills  out 
a  medical  certificate.  Medical  certificates 
with  a  physician’s  facsimile  signature  rubber 
stamp  are  acceptable.  Where  the  typewriter 
or  a  printed  rubber  stamp  Is  used,  this  Is 
also  acceptable  as  a  signature.  However,  pre¬ 
printed  signatures  appearing  on  the  forms 
are  unacceptable  since  this  practice  would 
open  the  door  for  unauthorized  examina¬ 
tions. 

(5)  In  the  case  of  the  doctor’s  certificate 
required  by  this  Section,  the  precise  lan¬ 
guage  set  forth  must  be  used,  but  format 
may  vary  with  the  Individual  form.  ’The 
form  for  making  physical  examinations  and 
recording  findings  Is  merely  a  recommended 
form  and  does  not  have  to  be  followed  In 
every  detail. 

(6)  ’The  rules  requiring  physical  examina¬ 
tion  of  drivers  provide  that  such  examina¬ 
tions  must  be  made  by  licensed  doctors  of 
medicine  or  osteopathy.  Motor  carriers  may 
not  accept  physical  examinations  made  by 
a  chiropractic  physician  to  meet  the  require¬ 
ments  of  the  rules. 

m.  Section  391.45 — Persons  who  must  be 
medically  examined  and  certified.  ’The  ques¬ 
tion  of  whether  or  not  a  driver  should  un¬ 
dergo  a  complete  physical  examination  be¬ 
fore  returning  to  work  after  a  minor  Illness 
has  been  raised  repeatedly.  This  Stectlon 
states  that  before  being  allowed  to  return 
to  work,  a  driver,  whose  ability  to  perform 
hU  normal  duties  has  been  Impaired  by  a 
physical  or  mental  Injury  or  disease,  "should 
be  physically  examined  upon  his  return  to 
work.”  ’The  actual  need  for  a  "complete”  ex¬ 
amination  in  such  cases  would  depend,  to  a 
ereat  extent,  upon  the  nature  and  degree  of 
the  Injury  or  Illness.  This  would  leave  some 
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discretionary  power  to  the  carrier  and/or  the 
physician  involved. 

n.  Section  391.47 — Conflict  of  medical  eval¬ 
uations.  (Reserved) 

o.  Section  391.49 — Waiver  of  certain  physi¬ 
cal  defects.  (1)  Waivers  are  Issued  only  for 
less  of  a  foot,  a  leg,  a  hand,  an  arm,  or  an 
Impairment  of  their  use,  or  other  structural 
defect  or  limitation,  as  set  forth  In  $  391.49 
(b)  (1)  and  (2). 

(2)  Waivers  are  not  issued  for  failure  to 
meet  the  provisions  of  §  391.41(b)  (3-13). 
Drivers  who  do  not  meet  these  minimum 
requirements  should  not  be  referred  to  the 
Washington  Office  for  a  waiver. 

(3)  Waivers  granted  are  valid  only  for  a 
specified  driver,  who  drives  for  a  specified 
carrier  (s)  in  a  specified  territory,  with  a 
specified  type  of  equipment.  A  waiver,  as 
provided  in  this  Section,  Is  not  valid  for  the 
transportation  of  passengers  for  hire,  or  the 
transportation  of  hazardous  materials  of 
such  a  quantity  as  to  require  placarding. 

(6)  Limited  exemptions,  a.  Section  391.61 — 
Drivers  who  were  regularly  employed  before 
January  1,  1971.  (1)  In  order  to  qualify  for 
the  exemption  offered  by  the  Section,  the 
driver  must  be  regularly  employed,  within 
the  meaning  of  §  395.2(f)  of  the  Regulations, 
as  of  the  date  he  seeks  exemption.  His  em¬ 
ployment  as  of  that  date  must  have  been 
continuous  for  a  period  which  began  before 
January  1, 1971. 

(2)  If  there  Is  a  break  in  continuous  em¬ 
ployment,  the  subject  driver  would  not  be 
able  to  take  advantage  of  this  exemption  and 
must  be  fully  qualified. 

(3)  ’The  Bureau  has  taken  the  position 
that  a  driver  who  was  regularly  employed  as 
of  December  31,  1970,  and  who  Is  absent 
from  work  under  normal  circumstances  for 
a  brief  period  of  time  thereafter,  does  not 
lose  his  "grandfathered”  status  as  long  as 
the  employer  continued  to  treat  him  as  an 
employee  during  that  period  of  time,  and 
as  long  as  the  driver  did  not  take  new  em¬ 
ployment  in  the  hiatus. 

(4)  A  driver  who  left  In  mld-1970  under 
a  leave  of  absence  and  returns  subsequent 
to  January  1,  1971,  must  be  considered  a  new 
employee.  The  driver  was  not  an  employee 
for  a  continuous  period  which  began  prior 
to  January  1,  1971. 

(5)  ’There  Is  no  specific  time  limit  under 
which  a  driver  on  furlough  or  layoff  would 
fall  to  meet  the  requirements  of  a  regularly- 
employed  driver.  A  driver  Is  not  a  regularly- 
employed  driver  when  the  continuity  of  his 
employment  Is  broken. 

(6)  If  a  driver  was  called  Into  the  military 
service  prior  to  January  1,  1971,  upon  his 
return  he  would  be  considered  as  not  being 
a  regularly-employed  driver  for  a  continuous 
period  which  began  prior  to  January  1,  1971. 

b.  Section  391.63 — Intermittent,  casual,  or 
occasional  drivers.  A  driver  who  has  been 
laid  off  by  one  carrier  may  drive  for  another 
carrier  as  an  Intermittent,  casual,  or  occa¬ 
sional  driver.  If  the  second  carrier  compiles 
with  the  prerequisites  for  employing  a  driver 
on  an  Intermittent,  casual,  or  occasional 
basis  as  set  forth  In  this  Section. 

c.  Section  391.65 — Drivers  furnished  by 
other  motor  carriers.  (1)  When  a  regularly- 
employed  driver  Is  furnished  to  another  car¬ 
rier,  the  employing  motor  carrier  may  furnish 
the  second  carrier  with  a  certificate  that  the 
driver  Is  fully  qualified  to  drive.  Permanent 
certificates  are  not  permitted.  However,  a 
certificate  may  be  Issued  for  a  continuous 
period  of  not  longer  than  2  years,  or.  If 
earlier,  the  expiration  date  of  the  driver’s 
current  medical  certificate.  In  this  connec¬ 
tion,  It  should  be  noted  that  If  the  driver  Is 
in  the  second  carrier’s  service  for  a  con¬ 
tinuous  period  of  7  days  or  more,  he  may 
be  deemed  a  regularly-employed  driver  of 
the  second  carrier,  rather  than  the  carrier 
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who  originally  fvirnlshed  him,  and  the  ex¬ 
emptions  In  S  391.65  may  become  In¬ 
applicable. 

(2)  A  regularly-employed  driver  of  one 
carrier  who  is  on  vacation  may  be  employed 
as  a  driver  for  another  carrier  during  that 
period.  ’The  driver  may  be  employed  without 
undergoing  full  qualification  If  all  require¬ 
ments  of  S  391.65  are  fulfilled  (l.e.,  the  car¬ 
rier  must  obtain  a  certificate  from  the  regular 
employer  that  the  driver  Is  fully  qualified). 
Alternatively,  the  carrier  may  take  steps 
necessary  to  qualify  the  driver  as  if  he  were 
entering  Into  that  carrier’s  service  on  a 
regular  basis. 

(3)  A  motor  carrier  may  furnish  the  certi¬ 
ficate  of  qualification  required  by  S  391.65(a) 
as  a  part  of  other  documents,  such  as  a 
lease  and  Interchange  agreement.  The  motor 
carrier  may  stamp  or  preprint  the  certificate 
of  qualification  as  part  of  any  other  docu¬ 
ment,  provided  the  motor  carrier  that  uses 
the  driver  retains  a  copy  of  the  certificate 
In  Its  files  for  3  years.  ’The  document  must  be 
dated  and  signed  by  a  duly  authorized  em¬ 
ployee  of  the  regularly-employing  motor  car¬ 
rier. 

Chapter  III — Part  392 — Driving  op  Motor 
Vehicles 

Par. 

1.  General. 

2.  Stopped  vehicles. 

3.  Prohibited  practices. 

1.  General. — a.  Section  392.2 — Applicable 
operating  rules.  Since  this  rule  is  contained 
In  Part  392  and  not  among  the  "General” 
regulations  In  Part  390,  the  Bureau  takes 
the  position  that  It  was  intended  to  relate  to 
State  and  local  driving  laws  and  regulations 
roughly  comparable  to  those  In  Part  392. 

b.  Section  392.5 — Intoxicating  liquor.  A 
question  has  been  raised  regarding  the  con¬ 
sumption  of  alcohol  by  a  driver  before  going 
on  duty,  and  also  while  he  is  at  a  lunch  break, 
etc. 

(1)  ’This  section  specifically  prohibits  a 
driver  from  consuming  an  alcoholic  beverage, 
regardless  of  alcohol  content,  for  a  period  of  4 
hours  before  reporting  for  duty.  It  should  also 
be  noted  that  the  regulations  state  that  a 
driver  shall  not  be  under  the  Infiuence  of 
such  an  intoxicant  while  he  Is  on  duty. 
Therefore,  even  though  a  driver  may  have 
consumed  alcohol  more  than  4  hours  before 
going  on  duty,  he  may  still  be  under  Its  in¬ 
fluence,  and  hence,  would  be  In  violation  If 
he  went  on  duty  or  operated  a  commercial 
vehicle  in  such  a  situation.  It  also  follows 
that  the  motor  carrier  who  required  or  per¬ 
mitted  this  subject  driver  to  go  on  duty  or 
drive,  would  also  be  In  violation  of  the  Fed¬ 
eral  Motor  Carrier  Safety  Regulations 
(FMCSR). 

(2)  The  Intent  of  this  section  Is  to  pro¬ 
hibit  the  use  of  any  driver  on  who  can  be 
detected  the  odor  of  alcohol  or  who  has  ac¬ 
tually  been  observed  drinking  alcoholic  bev¬ 
erages. 

(3)  The  prohibition  against  carrying  alco¬ 
holic  beverages  In  §  392.5  Is  not  applicable  to 
a  driver  who  Is  using  a  company  vehicle  for 
personal  reasons  while  off  duty.  For  example, 
an  owner-operator  using  his  own  vehicle  In 
an  off-duty  capacity,  or  a  driver  using  a  com¬ 
pany  vehicle  for  transportation  to  a  motel, 
home,  or  restaurant,  and  returning  to  the 
same  terminal  from  which  he  departed  when 
be  went  off-duty  would  not  be  subject  to  this 
section. 

c.  Section  392.9 — Safe  loading.  Motor  car¬ 
riers  may  determine  compliance  with  this 
rule  V'hen  a  shipper  has  loaded  and  sealei 
the  trailer  by  arranging  for  supervision  of 
loading  to  the  extent  necessary  for  deter¬ 
mining  compliance.  Also,  In  Interchange  of 
such  vehicles,  the  receiving  carrier  might  ob¬ 
tain  notation  on  connecting  line  freight  bill 
that  lading  was  properly  loaded  and.  If  neces- 
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sary.  obtain  approval  to  break  the  seal  to 
permit  inspection. 

d.  Section  392.9a — Corrective  lenses  to  be 
worn.  Aphacic  drivers  (drivers  who  have  an 
absence  of  the  eye’s  crystalline  lense)  are 
not  necessarily  precluded  from  certification. 
The  use  of  contact  lens  is  permissible,  and 
in  aphacic  drivers  they  may  prosthetlcally 
replace  the  natural  lens.  Such  drivers  may 
qualify  provided  they  meet  the  minimum 
standards  set  forth  by  |  391.41(b)  (10).  with 
contact  lens  or  contact  lenses  and  glasses, 
and  provided  they  carry  a  spare  lens  or  set 
of  lenses  when  driving. 

e.  Section  392.9b — Hearing  aid  to  be  worn. 
Drivers  who  use  hearing  aids  may  be  quali¬ 
fied,  provided  they  meet  the  minimum  stand¬ 
ards  set  forth  by  §  391.41(b)  (11),  and  pro¬ 
vided  they  carry  a  spare  power  cell  when 
driving. 

2.  Stovved  vehicles.  Section  392.25  is  in¬ 
terpreted  to  prohibit  the  use  of  any  flame - 
producing  emergency  signal  for  protecting 
any  motor  vehicle  equipped  with  temperature 
control  equipment  using  compressed  gas  as 
a  motor  fuel. 

3.  Prohibited  practices. — a.  Section  392.60 — 
Unauthorized  persons  not  to  be  transported. 

( 1 )  The  test  as  to  when  no  written  authori¬ 
zation  is  required  is  conditioned  upon  the 
provision  contained  in  subparagraphs  (a), 
<*>>.  <c)  and  the  concluding  paragraph  of 
§  392  60.  The  term  “other”  as  used  in  sub- 
paragraph  (a)  Includes  persons  who,  for  ex¬ 
ample,  might  be  employed  by  the  motor  ve¬ 
hicle  lessor  or  persons  assigned  to  accompany 
a  shinment  for  security  reasons. 

(2)  Section  392.C0(b)  permits  the  trans¬ 
portation  of  persons  under  conditions  where 
danger  of  life  or  damage  to  property  might 
result  from  refusal  to  transport  such  person 
or  persons. 

(3)  Inspection  of  motor  vehicles  while  in 
operation :  Employees  within  the  Bureau,  of 
Mot^r  Carrier  Safety  appointed  as  special 
agents,  as  defined  In  Appendix  B — Special 
agents,  FMCSR,  are  authorized  to  ride  on.  or 
in.  any  motor  vehicle  of  carriers  subject  to 
the  ITi^cSR. 

b.  Section  392.67 — Heaters,  flame-produc¬ 
ing;  on  vehicle  in  motion.  Open  flame 
burners  on  trucks  while  the  vehicles  are 
moving  on  the  highways  are  held  hazardous 
from  the  standpoint  of  fire  or  explosion. 
Condition  Imposed  is  that  such  burners 
would  not  be  used  except  when  the  vehi¬ 
cles  were  at  rest  off  the  highway.  Use  of  such 
heaters  on  moving  vehicles  is  prohibited  by 
§  392.67. 

Chapter  V — Part  394  Recording  and 
Reporting  of  Accidents 

Par. 

1.  Intrastate  Accidents. 

2.  Service  and  Tow  Vehicles. 

3.  Accidents  at  Terminals. 

4.  Intermittent  Operations. 

5.  “Death  to  Any  Person”. 

6.  “Injury  to  Any  Person”. 

7.  “Property  Damage”. 

8.  "Which  Involves  a  Motor  Vehicle”. 

9.  “Involving  a  Motor  Vehicle”. 

10.  Preparation  of  Accident  Reports. 

11.  Use  of  Vehicle  by  Driver. 

12.  Collision  with  Debris. 

13.  Damaged  Vehicle — Parked. 

14.  Vehicle  Operated  on  Own  Property. 

15.  Place  of  Accident  Occurrence. 

16.  Farmers  Performing  Exempt  For-Hlre. 

17.  Types  of  Occurrences  not  Reportable. 

1.  Intrastate  accidents,  a.  Intrastate  acci¬ 
dents  must  be  reported  on  Form  MCS-50(B) 
or  MCS-50(T)  by  all  Interstate  motor  car¬ 
riers.  except  private  carriers  engaged  wholly 
in  farm-to-market  agricultural  transporta¬ 
tion  and  certain  motor  carriers  transporting 
mall  (§  394.1(c)),  which  meet  the  minimum 
reporting  criteria.  The  above  interpretation 
requires  that  carriers  report  accidents  which 
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occur  not  only  during  Intrastate  movements 
which  precede,  follow,  or  come  between  in¬ 
terstate  movements,  but  also  Intrastate 
movements  which  are  entirely  independent 
of  Interstate  movements,  including  those  in¬ 
volving  particular  vehicles  of  the  carrier 
which  are  used  exclusively  in  Intrastate  com¬ 
merce.  Carriers  who  do  not  at  any  time 
engage  in  transportation  in  interstate  or  for¬ 
eign  commerce  are  not  required  to  report 
accidents. 

to.  This  does  not  constitute  an  attempt  to 
Interfere  in  any  w'ay  with  the  exclusive  power 
of  the  States  to  regulate  Intrastate  com¬ 
merce.  Rather,  it  is  a  means  adopted  to 
keep  informed  of  the  general  accident  rec¬ 
ords  of  motor  carriers  subject  to  our  Juris¬ 
diction  in  order  to  better  carry  out  our  as¬ 
signed  responsibilities. 

2.  Service  and  tow  vehicle.  A  motor  carrier 
must  report  accidents  which  occur  during 
the  operation  of  a  service  vehicle  in  con¬ 
nection  with  the  servicing  or  towing  of  one 
of  the  carrier’s  vehicles,  or  during  the  towing 
of  a  motor  carrier’s  vehicle  by  any  other 
vehicle,  whether  or  not  owned  or  operated  by 
the  carrier. 

3.  Accidents  at  terminals.  Accidents  at  ter¬ 
minals  involving  no  vehicles  are  not  report- 
able.  If  vehicles  loaded  with  goods  are  dam¬ 
aged  by  a  terminal  fire,  the  damage  to  vehi¬ 
cle  and  cargo  is  reportable.  The  destruction 
of  each  such  vehicle  constitutes  a  reportable 
accident. 

4.  Accident  Register — Intermittent  opera¬ 
tions.  Where  a  carrier  operates  mainly  In 
Intrastate  commerce,  but  once  or  twice  a 
month  performs  Interstate  operations.  It 
must  maintain  a  register  of  all  accidents 
which  are  “reportable,”  both  Interstate  and 
Intrastate. 

5.  "Death  to  any  person."  “Death  to  any 
person”  is  any  fatality  resulting  from  an  ac¬ 
cident  including  both  immediate  death  at 
the  time  of  the  accident  and  subsequent 
death  from  injuries  suffered  in  the  accident 
occurring  within  30  days  after  a  reportable 
accident. 

a.  The  term  includes  death  from  carbon 
monoxide  or  other  poisoning,  from  burning, 
or  from  a  cause  other  than  a  natural  cause. 

b.  Death  from  a  natural  cause,  such  as  a 
heart  attack,  if  not  caused  by  an  accident,  is 
not  reportable.  If  death  from  a  natural  cause 
results  in  an  accident,  as  in  losing  control  of 
the  vehicle,  it  is  reportable. 

6.  "Injury  to  any  person."  A  motor  vehicle 
accident  injury  is  any  nonfatal  bodily  harm 
received  in  a  motor  vehicle  accident,  l.e., 
bodily  injury  to  a  person  who,  as  a  result, 
receives  medical  treatment  away  from  the 
scene  of  the  accident. 

Usually  if  a  person  is  removed  from  the 
scene  of  an  accident  by  ambulance,  they  are 
suspected  of  having  been  injured.  Rescue 
units  may  only  suggest  that  the  injured  be 
examined  by  a  doctor,  some  Insurance  com¬ 
panies  insist  upon  this.  It  is  good  common 
sense  for  a  company  to  send  a  driver  for  a 
medical  examination  after  being  involved  in 
an  accident.  If  the  examination  indicates  no 
injuries,  it  is  agreed  this  would  not  consti¬ 
tute  an  injury  type  accident. 

7.  "Property  damage."  Property  damage” 
is  the  total  dollar  damage  to  any  and  all 
vehicles,  cargoes  and  other  kinds  of  property 
directly  or  Indirectly  resulting  from  the  acci¬ 
dent.  'The  term  includes  only  physical  dam¬ 
age  to  property,  and  does  not  take  into  con¬ 
sideration  indemnification  for  any  cause,  or 
cost  of  litigation.  It  is  expected  that  carriers’ 
estimates  of  damage  will  not  vary  too  greatly 
from  the  actual  damage. 

8.  "Which  involves  a  motor  vehicle."  This 
phrase  refers  to  any  motor  vehicle  which,  at 
the  time  of  the  accident,  is  owned  and  oper¬ 
ated.  or  leased  and  operated,  by  a  motor  car¬ 
rier  which  conducts  operations  in  Interstate 
or  foreign  commerce. 


a.  In  the  case  of  a  leased  vehicle,  the  oper¬ 
ating  carrier,  not  the  owner  of  the  vehicle, 
is  required  to  make  a  report. 

b.  Stolen  vehicle.  Where  an  accident  hap¬ 
pens  during  the  theft  of  a  vehicle,  it  should 
be  reported  when  it  comes  to  the  carrier’s 
attention.  After  the  theft  is  completed  and 
the  stolen  vehicle  is  unloaded,  sold,  or  put 
to  other  use,  it  would  then  cease  to  be  “oper¬ 
ated  by”  the  carrier. 

c.  Unauthorized  pleasure  jaunt.  Where  a 
loaded  vehicle  is  diverted  from  the  carrier’s 
business  to  go  on  an  unauthorized  pleasure 
Jaunt,  an  accident  then  occurring  is  report- 
able  whether  the  carrier’s  driver  or  someone 
who  is  a  stranger  to  the  carrier  is  driving. 

9..  "Involving  a  motor  vehicle."  A  motor 
vehicle  is  deemed  not  to  be  “Involved,”  where 
a  filling  station  mechanic  broke  his  thumb 
while  changing  a  tire  on  a  carrier's  vehicle. 

10.  Preparation  of  accident  reports.  The 
report  of  an  accident  should  be  prepared  by 
the  carrier,  not  by  the  Insurance  company, 
in  order  that  the  carrier  shall  be  fully  ac¬ 
quainted  with  the  circumstances  of  each 
accident. 

11.  Use  of  vehicle  by  driver.  A  “bobtail” 
tractor  (without  trailer  attached)  owned  by 
a  leased  driver,  being  used  for  his  own  pur¬ 
pose,  is  involved  in  an  accident  meeting  all 
other  reporting  criteria  is  reportable  based 
on  the  fact  that  the  motor  carrier  is  respon¬ 
sible  for  the  vehicle  during  the  term  of  the 
lease  arrangement.  The  purpose  of  the  acci¬ 
dent  reporting  requirement  is  to  enable  the 
Bureau  to  obtain  Information  as  to  the  cause 
of  commercial  vehicle  accidents.  There  is  no 
relation  lietween  reportablllty  of  the  acci¬ 
dent  and  the  liability  Involved.  The  Bureau 
will  take  cognizance  of  the  fact  that  the  ve¬ 
hicle  was  being  operated  by  the  driver  for 
his  own  personal  use  without  permission  of 
the  motor  carrier. 

12.  Collision  with  debris.  A  collision  oc¬ 
curred  between  two  vehicles,  both  commer¬ 
cial  motor  carriers,  the  third  vehicle,  oper¬ 
ated  by  another  commercial  motor  carrier, 
strikes  the  debris.  The  vehicle  striking  the 
debris  is  involved  in  the  original  collision. 
In  other  words,  this  is  considered  one  acci¬ 
dent. 

13.  Damaged  vehicle — parked.  A  trailer  is 
spotted  at  a  shipper’s  dock,  loaded  and  picked 
up  the  following  day  by  a  driver,  at  this  time 
damages  to  the  trailer  are  found.  This  inci¬ 
dent  is  reportable,  however,  under  Item  llA 
indicate  “NO  DRIVER." 

14.  Vehicles  operate  on  own  property.  An 
occurrence  meeting  all  other  reporting  cri¬ 
teria,  Involving  a  private  truck  operated  in 
the  confines  of  private  property,  is  report- 
able  providing  the  vehicle  Involved  is  one 
normally  used  in  over-the-road  and  not  a 
vehicle  used  in  yard  work  only,  such  as  a 
yard  Jockey. 

15.  Place  of  reportable  accident  occur¬ 
rence.  A  U.S.  motor  carrier  is  Involved  in 
a  reportable  accident  in  Canada  or  Mexico, 
or  a  Canadian  or  Mexican  motor  carrier’s 
vehicle  is  Involved  in  a  reportable  accident 
in  the  United  States;  providing  these  car¬ 
riers  are  Involved  in  Interstate  or  foreign 
commerce  both  instance  would  require  the 
filing  of  accident  reports,  as  required  by 
Part  394  of  the  FMCSR. 

16.  Farmers  performing  exempt  for-hire 
transportation.  A  farmer,  who  on  occasion, 
performers  an  exempt  for-hire  transporta¬ 
tion,  is  subject  to  the  provisions  of  Part  394 
during  that  particular  movement.  He  does 
not  lose  his  exemption  for  the  wholly  farm- 
to-market  agricultural  transportation  as 
defined  in  $  394.5. 

17.  Types  of  occurrences  not  reportable. 
An  occurrence  in  which  a  carrier’s  vehicle 
does  not  leave  the  roadway,  or  strike  another 
vehicle,  person,  or  object,  e  g.  (1)  Carrier 
vehicle  blows  a  tire.  A  motorists  in  an  adja¬ 
cent  lane  is  startled,  runs  off  the  road,  and 
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Is  killed  or  Injured;  (2)  Fast-moving  auto 
overtakes  slow-moving  truck,  swerves  loses 
control,  strikes  fixed  object,  driver  killed  or 
Injured.  No  contact  between  vehicles.  Is 
not  a  reportable  accident. 

Chapter  VI — Part  395 
Hours  of  Service  of  Drivers 

Par. 

1.  Compliance — §  395.1. 

2.  Definitions — S395.2. 

3.  Maximum  Driving  and  One-Duty  Time — 

§  395.3. 

4.  Travel  Time — §  395.7. 

5.  Driver’s  Dally  Logs — |  395.8. 

6.  Emergency  Conditions — §  395.11. 

7.  Relief  from  Regulations — §  395.12. 

1.  Compliance — §  395.1.  a.  Canadian  opera¬ 
tions  into  U.S.  Border  Compounds.  Although 
the  Federal  Motor  Carrier  Safety  Regula¬ 
tions  (FMCSR)  apply  to  that  portion  of  the 
operations  conducted  In  the  United  States, 
the  Bureau  has  not  elected  to  enforce  the 
FMCSR,  and  will  not,  unless  and  until, 
circumstances  Indicate  the  need  for  further 
control  In  U.S.  Border  Compounds.  The  op¬ 
erations  solely  Into  U.S.  Border  Compounds 
are  at  present  an  insignificant  part  of  the 
total  safety  regulatory  problem. 

b.  Use  of  company  trucks  for  personal 
reasons.  When  a  driver  is  relieved  from  work 
and  all  responsibility  for  performing  work, 
time  spent  traveling  to  and  from  his  place 
of  employment  Is  considered  off  duty.  The 
type  of  conveyance  used  between  the  termi¬ 
nal  and  his  home,  restaurant,  etc.,  would  not 
alter  the  situation.  However,  If  the  driver 
who  used  a  company  tractor  for  transpor¬ 
tation  home,  and  Is  called  by  the  employing 
carrier  at  home,  and  is  dispatched  from  his 
home,  the  driver  would  be  on  duty  from  the 
time  he  leaves  home. 

c.  Drivers  of  trip-lease  equipment.  Logs 
must  be  obtained  and  retained  by  the  car¬ 
rier  for  a  period  of  1  year. 

2.  Definitions — S  395.2.  a.  (1)  A  driver 
transported  by  automobile  from  a  point  of 
breakdown  to  a  terminal  may  log  the  travel 
time  to  the  terminal  as  off  duty  If  he  Is 
given  8  consecutive  hours  off  duty  upon 
reaching  the  terminal. 

(2)  If  the  same  driver,  upon  reaching  the 
terminal,  was  dispatched  on  another  run, 
the  time  traveling  from  point  of  breakdown 
to  terminal  would  be  "on  duty  not  driving." 
(See  §  395.7.) 

b.  Meal  stops — charter  bus  movements.  Is¬ 
suance  of  Interpretation  70-1  was  not  meant 
to  neutralize  or  liberalize  the  Hours  of  Serv¬ 
ice  Regulations.  As  stated  In  the  Interpreta¬ 
tion,  a  driver  should  log  meal  stops  or  other 
routine  stops  while  en  route  to  a  destina¬ 
tion  as  on-duty  time  except  under  limited 
circumstances.  The  Interpretation  deals 
solely  with  the  characterization  of  meal  stops 
or  other  routine  stops  while  a  driver  Is  en 
route.  This  Interpretation,  therefore-,  would 
not  be  applicable  where  the  driver  Is  re¬ 
lieved  for  extended  periods  of  time,  e.g. 
charter  bus  movements. 

c.  On-duty  time.  The  Federal  Motor  Carrier 
Safety  Regulations  (FMCSR)  defines  "On- 
Duty  'Time”  as  "All  time  from  the  time  a 
driver  begins  to  work  or  fs  required  to  be  in 
readiness  to  work  until  the  time  he  Is  re¬ 
lieved  from  work  and  all  responslbllty  for 
performing  work  •  •  (emphasis  added) 
(§  395.2(a)). 

The  purpose  of  the  rule  Is  to  allow  the 
driver  opportunity  to  obtain  adequate  rest. 
This  means  that  he  must  be  relieved  of  all 
responslbilltv  from  work  and  be  free  to  use 
the  time  effectively  for  his  own  purposes 
during  that  specified  period  of  time. 

When  a  driver  Is  required  bv  a  motor, car¬ 
rier  to  personally  stand  by  to  receive  a  tele¬ 
phone  notice  to  report  for  work,  following  a 
required  off-duty  period,  and  the  driver  does 
In  fact  stand  by,  he  meets  the  requirements 
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of  §  395.2(a)  and  such  time  must  be  logged 
as  on-duty  time. 

d.  Duty  status  while  waiting.  The  feict  that 
a  driver  is  paid  for  a  certain  period  of  time 
does  not  always  establish  that  he  was  on 
duty  during  that  period  even  though  it  may 
be  a  good  Indication  that  he  was  on  duty. 
A  di;lver  may  be  relieved  o»  duty  at  a  foreign 
terminal  or  at  his  home  terminal  when  wait¬ 
ing  for  bills,  equipment,  or  breakdown  of 
equipment,  yet  being  paid  for  time  waiting. 
Generally,  It  would  be  necessary  for  the 
driver  to  be  notified  that  he  is  relieved  from 
duty  for  a  specific  predetermiued  period,  and 
that  the  driver  have  a  suitable  facility  avail¬ 
able  for  rest  and  relaxation  during  that 
period. 

e.  On  duty  {nontransportation  work  for 
carrier).  (1)  Driver  painting  a  motor  vehicle 
or  performing  for  his  carier-employer  other 
tasks  not  related  to  transportation,  must 
show  the  time  spent  as  "on  duty”  in  his 
driver’s  log.  ’The  term  "work”  as  used  in  Sec- 
395.2(a)  of  the  Regulations  is  not  limited 
to  employment  related  to  transportation. 

(2)  When  a  driver  drives,  or  performs 
duties  other  than  driving  for  a  motor  carrier, 
after  having  been  on  duty  for  60  hours  in 
any  7  consecutive  days,  or  70  hours  in  any  8 
consecutive  days,  he  Is  in  violation  of  the 
Hours  of  Service  Regulations. 

f.  On  duty  {time  spent  on  ferry  boat). 
Time  spent  by  drivers  on  ferry  during  such 
period  as  they  are  fully  relieved  from  work 
E.nd  all  responsibility  and  obligation  to  the 
carriers  for  which  they  drive,  are  "off  duty,” 
such  relief  not  being  inconsistent  with  exist¬ 
ing  regulations  of  the  ferry  company  and  the 
Coast  Guard.  This  has  no  application  to 
drivers  of  vehicles  containing  hazardous 
materials,  since  the  Coast  Guard  requires 
that  the  driver  remain  with  the  vehicle. 

g.  Short  trips  or  short  stops — log  entry. 
In  case  of  a  short  trip  or  short  stop  (less 
than  15  minutes)  such  time  Is  Identified  by 
drawing  a  line  to  the  remarks  section  at  that 
point  of  the  "on  duty  not  driving”  or  "driv¬ 
ing  time”  and  enter  the  amount  of  time, 
such  as  "7  minutes",  and  the  location  of  the 
duty  change. 

h.  Campers  os  sleeper  berths.  Time  spent 
In  a  camper  being  carried  as  cargo  may  not 
be  logged  as  either  sleeper-berth  time  or  off- 
duty  time.  Campers  being  carried  as  cargo 
do  not  qualify  as  acceptable  sleeper  berths 
unless  they  meet  all  of  the  requirements 
of  §  393.76. 

1.  “Regularly -employed  driver."  In  order  to 
qualify  as  a  “regularly-employed  driver,”  the 
service  of  the  Individual  must  be  used  ex¬ 
clusively  by  a  motor  carrier  In  any  period  of 
7  consecutive  days.  An  Individual  who  is  em¬ 
ployed  In  a  position  completely  unrelated 
to  driving  and/or  motor  carrier  transporta¬ 
tion  for  part  of  the  week  and  Is  then  used 
by  a  carrier  as  an  extra  or  casual  driver  1  or 
2  days  a  week  Is  a  "regularly-employed 
driver”  within  the  meaning  of  Section 
395.2(f). 

3.  Maximum  driving  and  on-duty  time — 
Section  395.3. — a.  Lightweight  vehicles — Haz¬ 
ardous  Materials.  (1)  Drivers  of  motor  ve¬ 
hicles  having  not  more  than  two  axles  and 
whose  gross  weight  does  not  exceed  10,000 
lbs.,  are  exempt  from  the  daily  maximum 
driving  requirement  of  5  395.3(a).  The  ex¬ 
emption  does  not  apply  when  the  motor  ve¬ 
hicle  is  transporting  passengers  or  hazardous 
materials  requiring  the  vehicles  to  be  pla¬ 
carded. 

(2)  The  exemption  does  not  apply  when, 
during  a  trip,  a  shipment  of  hazardous  mate¬ 
rials  is  picked  up  requiring  the  vehicle  to  be 
placarded,  and  then  delivered  prior  to  com¬ 
pletion  of  the  trip.  In  this  Instance,  the 
dally  maximum  hours  driving  do  apply. 

b.  Maximum  on-duty  time  {70-hour  pro¬ 
vision)  .  A  carrier  which  provides  occasional, 
but  not  regular  service  on  every  day  of  the 
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week  is  entitled  to  the  option  of  the  60  or  70- 
hour  weekly  limitation  within  a  7  or  8-day 
period  with  respect  to  all  drivers,  during  the 
period  in  which  It  operates  one  or  more  ve¬ 
hicles  on  each  day  of  the  week. 

c.  Retail  stores.  The  exemption  contained 
In  5  395.3(c)  dealing  with  department  store 
deliveries  is  not  confined  to  drivers  employed 
by  department  stores,  but  applies  to  all  driv¬ 
ers  engaged  In  retail  store  deliveries  during 
the  period  from  December  10  to  December  25. 

d.  Applicability.  Hours  of  Service  Regula¬ 
tions  apply  to  every  driver  of  a  motor  ve¬ 
hicle  operated  in  Interstate  or  foreign  com¬ 
merce  by  a  for-hire  carrier  of  passengers  or 
property  or  by  a  private  carrier  of  property. 

e.  On-duty  Limitations.  A  driver  may  not 
remain  on  duty  for  more  than  60  hours  in  any 
period  of  7  consecutive  days,  beginning  at 
midnight,  or  where  notification  has  been 
given  beginning  at  noon  of  any  day.  How¬ 
ever,  carriers  operating  every  day  of  the  week 
may  permit  a.  driver  to  remain  on  duty  for 
70  hours  in  8  consecutive  days.  The  number 
of  hours  of  nondriving  duty  on  any  day  Is 
not  limited. 

f.  Driving-time  Limitations.  ’There  are  two 
principal  limitations  to  driving  time.  (1)  The 
basic  requirement  is  a  limit  of  10  hours  of 
driving  time,  following  a  period  of  8  consecu¬ 
tive  hours  off  duty  with  a  provision  for  driv¬ 
ers  using  sleeper-berth  equipment  to  break 
the  required  8  consecutive  hours  off  duty  Into 
two  periods  of  at  least  2  hours  each,  which 
must  total  8  hours,  (2)  In  addition,  a  driver 
Is  prohibited  from  driving  after  any  com¬ 
bination  of  driving  and  on-duty  time  equal¬ 
ling  15  hours.  ’The  same  sleeper-berth  provi¬ 
sion  In  (1)  above  applies.  After  8  hours  off 
duty,  the  following  combinations  are  exam¬ 
ples  of  the  workings  of  the  rule : 


On  duty 
not 

driving 

Total  duty 
time 

Available 

driving 

time 

Driving: 

10 

0 

10 . 

.  0 

y . 

.  5 

14 

1 

9 . 

....  1 

10 

I 

0 . 

.  10 

10 

5 

1 . 

1 . 

.  14 

13 

0 

.  13 

14 

1 

g.  Duty  status  of  co-driver  when  not  driv¬ 
ing.  A  second  driver,  when  he  Is  riding  seated 
beside  the  driver  who  is  actually  operating 
the  vehicle,  is  deemed  to  be  “on  duty  not 
driving.” 

h.  Off-duty  periods  in  sleeper  berth  must 
be  a  minimum  of  2  hours  to  qualify  as  a 
part  of  the  total  8  hours  off-duty  time.  For 
example:  a  driver  who  drives  for  5  hours, 
goes  In  the  sleeper  berth  for  1  hour,  drives 
for  5  more  hours  and  then  spends  7  hours 
In  the  sleeper  berth.  Is  In  violation  If  he 
drives  after  the  7  hours  In  the  sleeper  berth 
because  one  of  his  two  rest  period  in  the 
sleeper  berth  was  less  than  2  hours. 

1.  Hours  of  service  computed  under  the 
"sliding”  scale  week  rule  concerns  the  start¬ 
ing  time  of  the  60  or  70  hours  total  on-duty 
time  permitted  In  any  period  of  7  or  8  con¬ 
secutive  days.  It  commences  on  each  day  be¬ 
ginning  at  12:01  a.m.,  or,  in  some  cases,  at 
noon. 

j.  Specially  trained  drivers  of  oilfield 
equipment.  (§  395.3{d)).  The  exemption  ap¬ 
plies  only  to  drivers  used  exclusively  In  oil¬ 
field  operations.  Any  drivers  used  In  ordinary 
over-the-road  transportation  ooeratlons  in 
Interstate  commerce  are  not  eligible  for  the 
exemutlon.  The  exemotlon  applies  only  to 
those  driver-technicians  who  are  employed 
exclusively  In  the  transportation  of  equip¬ 
ment  for  use  In  servicing  the  well  operations 
of  the  natural  gas  and  oil  developers  (89 
MCC  30) . 
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In  addition,  the  exemption  only  applies 
to  those  operations  Involving  the  stringing 
and  picking  up  of  pipe  used  In  the  pipeline 
from  the  railroad  or  storage  yard  to  the 
field  location,  and  the  servicing  of  the  field 
operations.  The  exemption  does  not  apply 
to  over-the-road  drivers  transporting  oil¬ 
field  equipment,  pipe,  machinery,  explosives, 
etc.,  to  a  warehouse  or  storage  area. 

Servicing  of  field  operations  relates  only 
to  those  services  generally  performed  by 
specialized  service  companies  that  offer  a 
variety  of  services  to  the  petroleum  drilling 
and  producing  Industry,  including  testing, 
mudfilling,  cementing,  hydraulic  fracturing, 
voltage,  logging,  and  resistivity  measure¬ 
ments,  and  cleaning  of  Industrial  equip¬ 
ment,  as  the  particular  requirement  might 
arise  in  the  normal  course  of  well  digging 
or  maintenance  ooeratlons  being  carried  out 
by  the  develoners.  Thus,  driver-technicians 
are  specially  trained  In  the  operation  of  the 
various  types  of  equipment  used  In  oilfield 
operations  and  are  regarded  as  equipment 
ooeratcrs  rather  than  as  drivers  by  their 
emulovers  (89  MCC  28) . 

The  movements  of  groceries,  building 
materials,  road  equipment,  and  anv  other 
products  not  related  to  the  actual  stringing 
of  nine  or  oueratlon  of  the  weU.  do  not  fall 
wlhtln  the  exemption  provided  In  §  395.3(d). 

k.  Section  395.3(c) — Exempts  from  the 
driving  maxlmums  of  paragraph  (a)  drivers 
used  wholly  In  driving  motor  vehicles  having 
not  more  than  two  axles  and  whose  gross 
weight  does  not  exceed  10,000  lbs.,  when  not 
being  used  to  transport  passengers,  explo- 
sive®,  or  other  dangerous  articles  This  limi¬ 
tation  of  two  axles  and  10,000  lbs.,  gross 
weight  applies  to  the  combination  of  ve¬ 
hicle  and  load.  (See  5  390.10  for  definition  of 
gross  weight.)  Drivers  who  are  not  used 
exclusively  In  operating  motor  vehicles  con¬ 
forming  to  these  limitations  are  not  entitled 
to  the  exemption.  For  example,  a  driver  who 
“bobtails”  a  power  unit  having  only  two  axles 
and  weighing  less  than  10.000  lbs.,  to  pick 
up  a  trailer.  Is  not  entitled  to  the  exemption. 

l.  Status  of  employees  who  are  working  for 
another  employer  during  off-duty  time  with 
respect  to  hours  of  service  and  driving  time: 
Section  395.2(a)  (8)  specifically  Includes  per¬ 
forming  any  work  In  the  capacity  of,  or  In 
the  employ  of.  a  common,  contract,  or  pri¬ 
vate  carrier,  as  on-duty  time.  Working  for  an 
employer  other  than  this,  unless  it  consists 
of  driving  or  other  safety-related  duties,  is 
considered  off  duty. 

m.  Combination  of  sleeper-berth  time  and 
off-duty  periods.  Sleeper-berth  time  may  be 
combined  with  any  legitimate  off-duty  pe¬ 
riod  to  obtain  the  required  8  consecutive 
hours  off  duty  provided  it  is  consecutive  and 
not  broken  by  on  duty  or  driving  activities. 
But.  off-duty  time  may  not  be  combined  with 
sleeper-berth  time  for  the  purpose  of  ac¬ 
cumulating  8  hours  In  the  sleeper-berth  In 
two  separate  periods. 

n.  Delays  on  impassable  highways  are  to  be 
logged  as  “driving  time,"  rather  than  "on 
duty  not  driving”  time.  Section  395.2(b)  de¬ 
fines  "drive”  and  “driving  time”  as  all  time 
spent  at  the  driving  controls  of  a  motor  ve¬ 
hicle  in  operation.  The  meaning  of  the  term 
“In  operation”  should  be  clearly  understood. 

As  used  in  the  Regulations,  this  term  Is 
broadly  interpreted  so  as  to  Include  more 
than  the  pl>5'slcal  movement  of  a  motor  ve¬ 
hicle.  It  encompasses  all  acts  necessary  to  be 
performed  In  the  movement  of  a  motor  ve¬ 
hicle  from  one  place  to  another.  Including 
not  only  acts  of  stopping  en  route  for  pur¬ 
poses  reasonably  associated  with  transit,  but 
all  acts  which  are  reasonably  connected  with 
entering  the  vehicle  at  point  of  departure 
and  alighting  therefrom  at  destination.  In 
other  words.  “In  operation.”  as  contemplated 


by  the  Regulations,  Is  not  limited  to  a  state 
of  motion  produced  by  mechanisms  of  the 
motor  vehicle,  but  Includes  at  least  ordinary 
stops  on  the  highway  which  are  to  be  re¬ 
garded  as  fairly  incidental  to  the  operation 
of  the  vehicle. 

o.  Driving  a  company  car. — A  truck  driver 
is  considered  "on  duty”  and  "driving”  within 
the  language  of  the  Regulations  while  driving 
a  company  car.  The  driver  is  considered  to 
be  performing  work  at  the  direction  of  the 
motor  carrier  and  Is,  In  fact,  "driving.” 

4.  Travel  Time — Section  395.7.  (a)  Driving 
a  car  at  the  direction  of  carrier.  A  motor 
carrier  assigned  a  number  of  drivers  to  oper¬ 
ate  out  of  a  particular  terminal  which  re¬ 
quired  12  to  14  hours  of  driving  to  reach  it; 
usually  one  of  the  drivers  drove  his  own  car 
and  transported  himself  and  the  other  drivers 
to  this  distant  terminal.  All  of  the  drivers 
were  traveling  at  the  direction  of  the  motor 
carrier  and  were  paid  for  the  trip.  If  any  of 
the  drivers  are  expected  to  share  in  the 
driving  duties  they  are  no  longer  passengers. 
The  time  spent  In  the  car  driving  must  be 
logged  as  such  and  shown  as  on  duty  by  the 
other  passengers  when  they  are  not  driving. 
Car  drivers  cannot  show  such  time  as  off  duty 
as  contemplated  by  §  396.7,  even  If  they  take 
8  consecutive  hours  off  duty  when  arriving  at 
their  destination.  The  provisions  of  Section 
395.7  apply  only  to  those  passengers  who  do 
not  perform  any  driving  duties  and  who  are 
actually  In  the  relationship  of  passengers. 

b.  On  duty  (driving  a  relief  car).  Driver 
starts  on  round  trip  under  Instructions  to 
comrlete  first  hlaf  of  Journey  and  drive  the 
vehicle  back  until  his  10  hours  are  up.  At  this 
point  he  Is  relieved  by  a  driver  who  has  been 
sent  out  In  a  passenger  car,  the  relieved  driver 
returning  the  car.  Relieved  driver  held  not 
"relieved  from  work  and  all  responsibility 
for  performing  work”  and  is,  therefore,  "on 
duty”  until  the  car  is  returned.  Inasmuch  as 
he  Is  not  riding  but  actually  "driving,”  the 
time  spent  is  computed  as  "driving”  time  and 
would  be  in  violation. 

5.  Drivers’  daily  logs — Section  395.8.  a. 
Driver’s  daily  log  form.  While  it  Is  permitted 
to  Incorporate  the  log  as  part  of  any  form 
used  by  a  carrier,  it  must  be  reproduced  In 
a  manner  so  as  to  make  the  log  distinct  and 
separate  from  other  portions  of  any  form 
with  which  It  is  combined.  No  deviation  from 
the  format  shown  In  the  Regulations  is  per¬ 
mitted.  The  minimum  dimensions  for  the 
dally  log  shall  be  not  less  than  5*4”  by  7*/4" 
and  no  extraneous  Information  may  be  shown 
within  these  minimum  dimensions. 

b.  Use  of  rubber  stamp  signature  on  driver’s 
log  is  improper.  The  log  and  the  Instructions 
indicate  that  a  written  signature  be  used. 
Carriers  should  be  advised  that  stamped  sig¬ 
natures,  facsimile  or  otherwise,  are  not  ac¬ 
ceptable  on  driver's  logs. 

c.  Alternating  between  interstate  and  in¬ 
trastate.  Intrastate  work  must  be  shown  on 
log  when  driver  alternates  between  Intrastate 
and  interstate. 

d.  Occasional  driving.  The  Intent  of  Sec¬ 
tion  395.8 (r)  will  have  been  met  when  a 
carrier,  using  a  driver  for  the  first  time, 
elects  to  acquire  true  and  accurate  copies  of 
the  driver’s  dally  logs  for  the  immediately 
preceding  7  days.  Thus,  It  would  not  be 
necessary  to  obtain  the  signed  statement  as 
well. 

e.  Name  of  carrier,  Section  395.8(g).  In 
those  instances  where  a  driver  works  for  two, 
three,  or  four  motor  carriers  during  any 
period  of  24  hours  covered  by  his  dally  logs, 
the  names  of  all  such  carriers  must  be  shown 
on  the  log.  Where  there  Is  not  ample  space 
provided,  the  names  of  the  carriers  may  be 
continued  In  the  "remarks”  section  of  the 
log. 

f.  Time  base.  Section  395. 8(j) .  This  section 
provides  that  logs  shall  be  prepared  using  the 
time  standard  In  effect  at  the  driver’s  home 


terminal.  It  contains  no  provision  for  waiver 
of  the  requirement. 

g.  Forwarding  original  log  to  home  termi¬ 
nal.  Section  395.8(r).  (1)  Many  motor  car¬ 
riers  operate  turnaround  runs,  the  driver 
leaving  his  home  terminal  one  day,  taking 
his  rest  at  destination,  and  returning  the 
next  day.  It  is  not  necessary  for  such  drivers 
to  mail  in  their  logs  at  the  end  of  the  day. 
The  same  Is  true  In  any  instance  where  the 
driver  will  return  quicker  than  the  log  would 
get  to  home  terminal  by  mail.  If  the  mall 
would  put  the  log  in  the  carrier’s  hands  be¬ 
fore  the  driver’s  return,  it  should  be  mailed. 

(2)  The  “home  terminal”  Is  the  terminal 
designated  by  the  carrier  as  the  one  to  which 
the  driver  should  forward  his  original  logs. 

h.  Fifty-mile-radius  exemption.  Section 
395.8(t)  (1) .  If  a  regularly-employed  driver 
Is  used  only  occasionally  beyond  the  50- 
mlle  radius  without  an  established  pattern 
of  travel  beyond  50  miles  It  would  only  be 
necessary  for  the  driver  to  prepare  the  dally 
log  in  lieu  of  time  records  for  the  day  he 
exceeded  the  50-mlle  radius.  If  a  driver  op¬ 
erates  beyond  the  50-mlle  radius  as  fre¬ 
quently  as  1  day  per  week,  he  would  estab¬ 
lish  a  pattern  of  operation  that  would  re¬ 
quire  him  to  prepare  a  daily  log  every  day. 

1.  Fifty-mile  radius  exemption  (type  of 
commodity).  Section  395.8(t)  (1) .  The  type 
of  commodity  hauled  does  not  affect  the  ex¬ 
emption.  All  regularly-employed  drivers  op¬ 
erating  wholly  within  the  50-mlle  radius 
whose  employers  maintain  the  records  pre¬ 
scribed  are  exempt  from  maintaining  driver’s 
logs. 

j.  Lightweight  vehicle  exemption  and  two 
axle  exemption.  Section  395.8(t)  (2) .  Drivers 
operating  lightweight  vehicles  or  motor  ve¬ 
hicles  with  not  more  than  two  axles  and 
whose  gross  weight  does  not  exceed  10,000 
lbs.,  are  not  required  to  keep  dally  logs,  un¬ 
less  the  vehicle  is  carrying  passengers  or 
hazardous  materials  requiring  placards, 
neither  are  they  required  to  furnish  logs  for 
7  previous  days.  However,  such  drivers  must 
be  used  exclusively  in  driving  such  vehicles 
In  order  to  be  entitled  to  the  exemption. 

k.  Log  books — driver’s  duplicate  copies. 
Carriers  may  not  compel  unwilling  drivers  to 
relinquish  their  duplicate  logs  during  the 
mandatory  30-day  retention  period.  However, 
a  carrier  would  be  at  liberty  to  require  its 
drivers  to  complete  a  dally  computation  of 
their  hours  of  service  (either  as  a  third  copy 
of  the  log  or  in  some  other  form) . 

l.  Mechanical  time-recording  device.  Such 
devices  as  an  alternative  to  the  driver’s  logs 
are  not  permitted. 

m.  Shipping  document  number  or  name 
of  shipper  and  commodity  entry  on  log.  In 
the  cases  In  which  miscellaneous  freight  and 
multiple  shippers  are  Involved,  only  one 
manifest.  Invoice,  or  freight  bill  number  need 
be  entered,  or  one  shipper  and  commodity, 
covering  an  interstate  shipment. 

Bus  drivers  may  enter  a  ticket  number, 
driver’s  trip  report  number,  charter,  or  spe¬ 
cial  order  number,  or  bus  bill  of  lading  num¬ 
ber.  Entries  such  as  "passengers”  or  "bag¬ 
gage”  would  not  meet  the  requirements  of 
paragraph  (o). 

n.  Log  retfuirements  for  a  driver  operating 
into  or  out  of  a  foreign  country  or  in  intra¬ 
state  operations.  A  driver  from  a  foreign 
country  who  operates  In  the  United  States  as 
frequently  as  1  day  per  week  must  keep  logs 
for  every  day.  All  times  spent  In  the  service 
of  a  carrier  In  a  foreign  country  or  In  Intra¬ 
state  commerce  must  be  recorded  and  taken 
Into  consideration  when  the  driver  begins 
operation  In  Interstate  or  foreign  commerce 
In  the  United  States. 

a  How  to  report  short  stops  in  a  town  or 
city  on  daily  log.  The  log  must  show  a  true 
and  accurate  record  of  the  time  spent  “driv¬ 
ing”  and  “on  duty  not  driving.”  regardless  of 
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the  amount  Involved.  All  stops  made  In  any 
one  village,  town,  or  city  may  be  computed 
as  one.  In  such  cases  the  sum  of  all  stops 
should  be  shown  on  a  continuous  line  as  “on 
duty  not  driving.”  The  driving  time  between 
such  stops  should  be  entered  on  the  log  at 
the  conclusion  of  the  driver’s  last  stop. 

p.  Duty  status  of  co-drivers  on  a  bus.  Two 
drivers  “A"  and  “B”  are  used  on  one  bus 
trip  requiring  14  hours.  Driver  "A”  drives  7 
hours  and  Is  relieved  by  driver  "B”  for  the 
remaining  7  hours.  Driver  “B”  would  show 
himself  "on  duty  not  driving"  for  the  first 
7  hours  and  driving  for  the  remaining  7 
hours.  Driver  "A”  has  full  driver  responsl* 
billty  to  the  carrier  and,  upon  being  relieved 
by  Driver  “B,"  continues  In  a  relationship 
where  he  has  the  duty.  If  occasion  arises  to 
assist  Driver  "B”  In  the  proper  handling  of 
the  bus  and  Its  passengers.  He  Is  not  in  the 
relationship  simply  of  a  passenger  which  Is 
the  essential  condition  contemplated  by 
§  395.7.  Therefore,  the  riding  time  must  be 
logged  as  "on-duty”  time. 

q.  Logging  of  meal  stops  and  other  routine 
stops.  In  general  and  except  under  the  lim¬ 
ited  circumstances  set  forth  below,  meal 
stops  and  other  routine  stops  should  be 
logged  as  "on-duty”  time. 

The  purpose  of  the  Hours  of  Service  Regu¬ 
lations  Is  to  ensure  that  fatigued  drivers  are 
not  operating  motor  vehicles  on  the  public 
highways.  In  certain  limited  circumstances, 
and  In  no  others,  It  appears  that  an  en  route 
stop  may  serve  to  lessen  a  driver’s  fatigue. 
Accordingly,  a  driver  may  log  the  duration 
of  a  routine  en  route  stop  as  "off-duty”  time 
only  when  all  of  the  following  criteria  are 
fulfilled: 

1.  ’The  driver  must  have  been  relieved  of 
all  duty  and  all  responsibility  for  the  care 
and  custody  of  the  vehicle.  Its  accessories, 
and  any  cargo  or  passengers  It  may  be 
carrying. 

2.  ’The  duration  of  the  driver’s  relief  from 
duty  must  be  a  definite  period  of  time  which 
Is  of  sufficient  duration  to  ensure  that  the 
accumulated  fatigue  resulting  from  operat¬ 
ing  a  commercial  vehicle  will  be  signifi¬ 
cantly  reduced.  (It  Is  presumed  that  a  rest 
period  of  less  than  10  minutes  Is  Insufficient 
to  achieve  a  substantial  reduction  In  the 
driver’s  fatigue) . 

3.  ’The  fact  that  the  driver  has  been  re¬ 
lieved  from  duty,  as  noted  In  paragraph  l, 
and  the  duration  of  his  relief  from  duty, 
must  have  been  made  known  to  him  In  wrlt- 

.  ten  Instructions  from  his  employer  given  to 
him  prior  to  his  departure. 

4.  During  the  stop,  and  for  the  duration  of 
the  stop,  the  driver  must  be  at  liberty  to 
pursue  activities  of  his  own  choosing  and 
to  leave  the  premises  on  which  the  vehicle 
is  situated. 

If  any  of  the  four  foregoing  factors  are 
absent,  the  driver  must  consider  time  spent 
during  his  en  route  meal  stop  or  other  rou¬ 
tine  stop  as  "on-duty”  time  when  he  pre¬ 
pares  his  dally  log. 

r.  On  one-man  operations  the  only  mile¬ 
age  entry  to  be  made  In  the  driver’s  log  Is 
that  showing  "total  miles  driving  today.” 

s.  Driver  of  a  two-axle  vehicle  that  exceeds 
10,000  lbs.,  loaded,  but  Is  under  10,000  pounds 
empty.  Is  required  to  make  a  log  for  the  en¬ 
tire  trip  since  he  Is  not  used  wholly  In  driv¬ 
ing  motor  vehicles  having  not  more  than 
two  axles  and  whose  gross  weight  does  not 
exceed  10,000  lbs. 

t.  Requirement  for  signed  statement  by  a 
driver  used  for  the  first  time  or  Intermit¬ 
tently,  giving  total  on-duty  time  during  the 
Immediately  preceding  7  days  as  It  applies 
to  Interchange  movements.  ’The  purpose  and 
Intent  of  the  Regulations  Is  to  require  the 
carrier  to  assure  Itself  that  sufficient  time 
Is  available  for  the  driver  to  perform  the 


transportation  without  exceeding  the  hours 
of  service  maxlmums  of  f  395.3.  Compliance 
with  the  provision  of  §  395.8(r)  will  be  met 
provided  that  a  duly  appointed  and  quali¬ 
fied  representative  or  agent  of  the  operating 
carrier  receives  the  signed  statement  for 
the  immediately  preceding  7  days  at  the 
point  of  Interchange. 

u.  When  drivers  must  maintain  a  log  of 
operations  in  a  foreign  country:  The  Depart¬ 
ment  of  Transportation  (DOT)  has  no  Juris¬ 
diction  over  driving  In  a  foreign  country, 
but  It  has  Jurisdiction  to  enforce  Hours  of 
Service  Regulations  on  drivers  while  they 
are  operating  vehicles  In  the  United  States 
in  the  course  of  transportation  to  or  from 
a  point  In  the  United  States  or  between 
points  In  a  foreign  country  cr  countries 
through  the  United  States.  On  an  operation 
Involving  transportation  from  a  point  In 
Canada  to  a  point  In  the  United  States,  the 
fact  that  a  portion  of  the  overall  service  Is 
conducted  In  Canada  does  not  relieve  the 
carrier  from  any  duty  prescribed  in  the 
rules.  ’The  log  must  show  the  driver’s  time 
spent  on  duty  and  driving  In  Canada. 

V.  Each  driver  is  to  make  entries  on  his 
own  log.  The  Safety  Regulations  provide  that 
every  motor  carrier  shall  require  that  a 
dally  log  shall  be  made  In  duplicate  by  every 
driver  using  It,  and  every  driver  who  operates 
a  motor  vehicle  shall  make  such  a  log.  Two- 
man  logs  to  be  prepared  Jointly  by  both 
drivers  have  no  sanction  from  the  DOT  and 
may  not  be  used  by  drivers  operating  In 
Interstate  or  foreign  commerce. 

w.  Procedure  for  filing  logs  by  a  driver 
driving  for  two  different  carriers  on  the  same 
trip  and  requirement  for  a  signed  statement 
of  activities  to  the  second  carrier.  ’True 
copies  of  dally  logs  must  be  furnished  to 
each  carrier  under  whose  authority  the 
transportation  was  performed.  (See  §  395.8 
(r)). 

The  second  carrier  becomes  a  carrier  using 
the  driver  for  the  first  time  or  Intermit¬ 
tently,  and  has  the  responsibility  of  deter¬ 
mining  whether  the  driver  has  sufficient  duty 
hours  to  continue  the  transportation  with¬ 
out  incurring  hours  of  service  violations.  In 
order  to  make  that  determination  It  must 
have  a  signed  statement  from  the  driver  giv¬ 
ing  his  total  duty  time  during  the  Immedi¬ 
ately  preceding  7  days,  or  duplicate  copies  of 
his  logs  covering  the  same  period. 

Section  395.8(r)  requires  the  driver  to  for¬ 
ward  each  day  the  original  log  to  his  home 
terminal.  Copies  of  the  logs  should  be  fur¬ 
nished  to  the  second  carrier  when  the  origi¬ 
nal  logs  are  forwarded  to  the  drivers’  home 
terminal. 

6.  Emergency  conditions. — Section  395.11. 

a.  Loading  and  unloading  delays.  Section 
395.11.  While  it  Is  true  that  unforeseen  con¬ 
tingencies  do  arise  from  time  to  time  in  the 
course  of  motor  carrier  operations,  loading 
and  unloading  delays  are  not  unusual.  The 
Safety  Regulations,  under  three  separate  sec¬ 
tions  (395.10,  395.11,  and  395.12),  make  ample 
allowances  for  unforeseen  contingencies  that 
cannot  always  be  anticipated.  Loading  and 
unloading  delays  do  not  fall  within  the  def¬ 
initions  of  the  three  sections  above. 

b.  Ordinary  mechanical  failures.  Mechani¬ 
cal  failures  are  not  treated  as  emergencies 
for  purposes  of  §§  395.10  or  395.11.  The 
majority  of  mechanical  dlifficultles  are  the 
result  of  failure  to  assume  a  high  degree  of 
responsibility  as  to  maintenance  and  Inspec¬ 
tion.  Section  395.10  Is  explicit  In  that  a 
driver  may  not  drive  or  be  permitted  or  re¬ 
quired  to  drive  after  he  has  been  on  duty  15 
hours  following  8  consecutive  hours  off  duty. 
Under  §  395.11,  If  a  genuine  emergency  oc¬ 
curs,  a  driver  may  complete  his  run  and  be 
on  duty  for  more  than  15  hours  without  be¬ 
ing  In  violation  of  the  provisions  of  the 
Hours  of  Service  Regulations,  If  such  run 


could  reasonably  have  been  completed  with¬ 
out  such  violation. 

c.  Emergency  conditions  are  unforeseen 
circumstances:  An  absolute  prerequisite  for 
any  such  claim  must  be  that  the  run  is  one 
which  could  normally  and  reasonably  have 
been  completed  without  a  violation  and  that 
the  unforeseen  event  occurred  after  the  driver 
started  on  his  tour  of  duty. 

The  term  “In  any  emergency”  shall  not  be 
construed  as  encompassing  such  things  as 
driver’s  desire  to  get  home,  shipper’s  de¬ 
mands,  market  deadlines,  shortage  of  drivers, 
or  mechanical  failures. 

7.  Relief  from  Regulations — Section  395.12. 
General  relief  from  the  Hours  of  Service 
Regulations  Is  provided  In  Section  395.12, 
Relief  of  Regulations,  In  the  following  lan¬ 
guage:  ’These  Regulations  shall  not  apply  to 
any  carrier  subject  thereto  when  transporting 
passengers  or  property  to  or  from  any  sec¬ 
tion  of  the  country  with  the  object  of  pro¬ 
viding  relief  in  case  of  earthquake,  flood, 
fire,  famine,  drought,  epidemic,  pestilence, 
or  other  calamitous  visitation  or  disaster. 

The  question  as  to  exactly  what  consti¬ 
tutes  a  "calamitous  visitation  or  disaster”  Is, 
we  feel,  best  answered  by  replying  In  the 
negative.  For  example,  a  3-lnch  snowfall  In 
New  York  City  Is  not  a  "calamitous  visita¬ 
tion  or  disaster.” 

The  events  called  out  In  §  395.12  (earth¬ 
quake,  fire,  floods,  famines,  etc.)  all  fall 
under  the  rubric  "Act  of  God”  and  are  rel¬ 
atively  unpredictable  and  rare,  especially  at 
the  catastrophic  level.  A  tugboat  strike  and 
resulting  fuel  shortage  Is  not  an  "Act  of 
God”  and  a  3-lnch  snowfall  In  New  York 
City  Is  not  a  rare  event. 

If  a  rare,  calamitous  event  were  to  occur 
and  a  carrier  were  to  deem  It  necessary.  In 
the  public  Interest,  to  set  aside  compliance 
with  the  Federal  Hours  of  Service  Regula¬ 
tions,  the  carrier  to  be  operating  legally, 
must  be  providing  relief  to  the  public  from 
the  results  of  the  calamitous  event.  Section 
395.12  reads  In  part,  *  with  the  object 

of  providing  relief  •  •  •"  and  Is  taken  for 
granted,  as  are  many  Government  regula¬ 
tions,  to  mean  providing  relief  (benefit)  to 
the  public. 

Chapter  VIII — Part  397.  Transportation  op 

Hazardous  Materials  Driving  and  Parking 

Rules 

Par. 

1.  Application  of  Regulations. 

2.  Nurse  Tanks. 

3.  Attendance  and  Surveillance  of  Motor  Ve- 

vehlcles. 

4.  Parking. 

5.  Routes. 

1.  Application  of  regulations.  To  vehicles 
and  drivers  thereof,  transporting  Interstate 
and  Intrastate  shipments  comingled  In  a 
vehicle  and; 

To  the  Intrastate  operations  of  an  Inter¬ 
state  motor  carrier  when  hazardous  materials 
are  transported  In  Intrastate  commerce.  ’The 
regulations  also  apply  to  divisions  of  the  cor¬ 
poration.  This  would  not  be  true  of  wholly 
owned  subsidiary  companies  unless  the  par¬ 
ent  corporation  management  exercises  con¬ 
trol  over  the  day-to-day  management  of  the 
subsidiaries’  motor  carrier  operations. 

2.  Nurse  tanks,  a.  Nurse  tanks  are  subject 
to  the  regulations  when  transported  by  a 
carrier.  When  a  farmer  performs  the  trans¬ 
portation,  application  of  the  regulations  de¬ 
pend  on  whether  or  not  the  farmer  Is  an 
Interstate  carrier  and  operates  the  tank  on 
the  public  highways. 

b.  Ammonia  applicators  used  in  the  field 
would  not  be  subject  to  the  regulations  since 
they  do  not  further  the  transportation  of  the 
commodity.  However,  If  the  applicator  tank 
Is  used  In  a  dual  role  as  applicator  and  nurse 
tank,  then  the  operations  of  the  carrier 
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would  be  used  to  determine  application  cf 
the  regulations. 

3.  Attendance  and  surveillance  of  motor 
vehicles,  a.  Attendance.  Parking  an  explosive¬ 
laden  vehicle  within  100  feet  of  a  cafe  In  an 
attempt  to  meet  the  attendance  provisions 
of  §  397.5(a)  would  result  In  a  violation  of 
1  397.7(a)(3).  Therefore,  the  question 
whether  or  not  the  vehicle  Is  attended  would 
be  Immaterial. 

b.  Qualified  Representative.  The  regula¬ 
tions  do  not  specify  who  may  be  a  qualified 
representative;  they  state  only  that  the  per¬ 
son  must  meet  the  provisions  of  §  397.5(d) 

(2).  If  a  fuel  stop  operator  meets  those  cri¬ 
teria,  is  actually  In  attendance,  and  the 
vehicle  is  parked  more  than  300  feet  from  the 
service  building,  then  the  vehicle  can  be  con¬ 
sidered  attended  by  the  fuel  stop  operator  as 
the  carrier’s  representative.  To  qualify,  how¬ 
ever,  the  fuel  stop  operator  would  have  to 
forego  most.  If  not  all,  of  his  normal  activi¬ 
ties  as  a  fuel  stop  operator  while  attending 
the  vehicle.  If  all  the  conditions  described 
above  are  met,  the  drivers  could  log  their 
time  as  “off  duty.” 

c.  Safe  haven.  (1)  A  safe  haven  may  be 
located  either  on  a  Federal  Installation,  In¬ 
cluding  a  military  base,  or  on  civilian  prop¬ 
erty.  In  the  first  instance,  the  Federal  mlll- 
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tary  department  operating  the  Installation 
would  be  the  competent  authority.  The  offi¬ 
cial  or  the  office  on  that  Installation  having 
the  responsibility  of  making  the  decision 
would  be  determined  by  the  operating  direc¬ 
tives  of  the  particular  department. 

(2)  When  the  proposed  safe  haven  Is  on 
civilian  property,  the  competent  governmen¬ 
tal  authority  would  be  that  civilian  authority 
which  has  Jurisdiction  over  the  area.  In  many 
cases,  more  than  one  level  of  Government 
may  be  Involved,  such  as  the  city,  county, 
State  or  independent  authority.  For  this 
reason,  we  would  have  to  consider  each  situ¬ 
ation  individually  on  Its  own  facts.  Any  of 
the  civilian  authorities  may,  of  course,  seek 
assistance  from  the  military. 

(3)  The  definition  found  In  §  397.5(d)  (3) 
purposely  Is  void  of  any  specific  guidelines 
or  criteria.  The  selection  of  safe  havens 
should  properly  be  a  decision  of  the  “com¬ 
petent  governmental  authorities”  having 
Jurisdiction  over  the  area. 

(4)  A  truck  stop  may  be  considered  a  “safe 
haven”  if  It  Is  so  designated  by  local  or 
State  governmental  authorities.  The  defini¬ 
tion  in  Part  397.5(d)(3)  simply  states  “an 
area,”  with  no  exceptions.  Due  to  geographi¬ 
cal  difference,  governmental  authorities  fa¬ 


miliar  with  their  respective  areas  and  popu¬ 
lation  densities,  can  designate  these  areas. 

4.  Parking,  a.  The  word  “or”  between  $  397.7 
(a)(2)  and  §  397.7(a)  (3)  requires  that  both 
subparagraphs  be  fully  complied  with.  Ad¬ 
vising  the  owner  of  the  property  as  to  the 
nature  of  the  explosives  does  not  lessen  the 
danger  to  the  owner  or  other  persons  that 
may  occupy  the  property. 

b.  Parking  for  brief  periods.  Parking  a  ve¬ 
hicle  containing  Class  A  or  Class  B  explosives 
closer  than  300  feet  to  buildings,  dwellings, 
etc.,  “for  periods  up  to  1  hour  for  a  driver 
to  eat”  would  not  be  permitted  under  the 
provisions  of  f  397.7(a)  (3) .  Parking  at  fuel¬ 
ing  facilities  to  obtain  fuel,  etc.,  or  at  a  car¬ 
rier's  terminal  for  brief  periods  would  be 
considered  a  necessity  of  operation. 

5.  Routes.  §  397.9(a)  Is  not  meant  to  pre¬ 
clude  the  use  of  expressways  or  major  thor¬ 
oughfares  to  make  deliveries  within  a  popu¬ 
lated  area.  In  many  Instances  a  more  cir¬ 
cuitous  route  may  present  greater  hazards 
due  to  Increased  exposure.  However,  In  those 
situations  where  a  vehicle  Is  passing  through 
a  populated  or  congested  area,  use  of  a  belt- 
way  or  other  bypass  would  be  considered  the 
appropriate  route,  regardless  of  the  addi¬ 
tional  economic  burden. 

(FR  Doc.77-33869  Filed  11-22-77:8:45  am] 
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